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STATEMENT OF ISSUES 
PRESENTED FOR REVIEW 


I. Main appeal. 

A. Whether the district court erred in holding that 
plaintiffs had waived their right to receive investment 
supervisory services from defendant. 

B. Whether the district court erred in excluding evi- 
dence of defendant's non-disclosure of possible conflict 
between its ..tual fund transactions and plaintiffs’ 


- 


transactions. 


II. Collateral appeal. 


Whether the district court erred in denying plaintiffs’ 


post-trial motion for a limited rehearing. 


STATEMENT OF THE CASE 


A. Nature of the case. This is a private action 
for damages under the Investment Advisers Act of 1940 (15 
U.S.C. §80b-1, et seq.) (the "Act").* Defendant John P. 
Chase, Inc. ("Chase Inc.") is an “investment counsellor" 
registered under the Act. (20a-2la; 484a-490a). Between 
November 1, 1966 and February 5, 1971, plaintiffs were 
clients of Chase Inc. Plaintiffs assert claims for breach 
of fiduciary duties (under the Act and at common law), breach 
of contract, fraud under the Act, and common-law negligence. 

B. The course of proceedings. This action was 
tried in the United States District Court for the Southern 
District of New York, to Honorable Milton Pollack, sitting 
without a jury. 

C. Disposition in the court below. The district 
court dismissed all counts of the complaint, and judgment 
was entered accord .ngly. (65la). Subsequent to entry of 
judgment plaintiffs moved for a rehearing for the limited 
purpose of adding to the trial record a portion of a pre- 
trial deposition of an employee of defendant. (653a-679a). 
The district court denied the motion. (684a). Plaintiffs 


appeal from the judgment and from the denial of the motion 


for a rehearing. (652a; 6854). The appeals have been 


* Relevant portions of the Act are set forth in Exhibit 
A to this brief. 
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consolidated. 


D. Statement of the facts. Plaintiff Alice S.E. 
Anderson ("Mrs. Anderson") is 69 years old. In early 1965 
she gave her son, Douglas S.H. Anderson ("Mr. Anderson"), a 
general power of attorney which has been in effect continu- 
ously from that time. (TT18).* 

Plaintiff The Anderson Company ("Anderson Co.") is a 
Massachusetts limited partnership. During the period from 
September, 1966, through April 14, 1967, Mr. Anderson and 
Mrs. Anderson were the general partners of Anderson Co. 
Continuously from April 14, 1967, Mr. Anderson has been the 
sole general partner, and Mrs. Anderson has been a limited 
partner. From April 30, 1970, to the present, Elizabeth 
Anderson (Mr. Anderson's wife) also has been a limited 
partner. (18a-19a). 

In September, 1966, Mr. Andersoi made the investment 
decisions for Mrs. Anderson and for Anderson Co. (33a). At 
that time, believing that information critical to superior 
investment results flowed most quickly and most consistently 
to organizations managing large investment reservoirs, Mr. 


Anderson considered retention of an investment counsellor 


* References to portions of the trial transcript not 
included in the appendix are noted "TT". References 
to exhibits not included in the appendix are noted 
"51. Exh." or "“Deft.. Exh. *. 
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to supervise and manage the cash and securities of Mrs. 
Anderson and Anderson Co. (the cash and securities are 
hereinafter referred to collectively as the "“Accounts"). 
Mr. Anderson knew of the Chase group of mutual funds, a 
large investment reservoir, which was managed by Chase Inc. 
(45a-48a). Also having known John P. Chase, the founder 
and senior officer of Chase Inc., Mr. Anderson called on 
him in September, 1966. (36a; 48a). Mr. Anderson described 
the Accounts and explained his desire to obtain for the 
Accounts, through a counselling relationship, the benefit 
of the flow of information which was available to Chase Inc., 
primarily due to its management of the Chase group of 
mutual funds. (178a-179a). Mr. Chase explained the Chase 
Inc. counsel’ing procedures, the interrelationship between 
the counselling of private accounts and the management of 
the mutual funds, and the basic formula (involving price- 
earnings ratios and growth rates) employed by Chase Inc. 
in its security selections. (This formula is discussed in 
more detail below.) Although Mr. Chase stated that Chase 
Inc. would not counsel an account having a market value of 
less than $500,900, he agreed to treat the Anderson 
Accounts (and an Anderson testamentary trust account not 
Bons directly involved in this ac’ ‘on) as a single account for 
purposes of satisfying the minimum size requirement. (179a- 


186a). At this meeting Mr. Chase gave Mr. Anderson a 


a 


brochure describing Chase Inc. and its services. (26a; 5la; 
180a-18la; 366a-376a). 

After reading the brochure, Mr. Anderson wrote to 
Mr. Chase on October 5, 1966, stating his desire to proceed 
further with Chase Inc., outlining his "preliminary thinking" 
regarding the objectives of the Accounts, and enclosing lists 
of plaintiffs' securities. (377a-382a). According to these 
documents the Accounts (including the trust account) had a 
total market value of $261,000, but Anderson Coc. had .on- 
marketable assets which could act as collateral for private 
borrowings of approximately $225,000, which would bri. , the 
Accounts to a level near the required minimum. On Oct ber 
6, 1966, Mr. Chase wrote to Mr. Anderson, enclosing a 
proposed supervisory agreement which Mr. Chase had pre- 
Ssignec. (26a; 383a-385a). The proposed agreement indicated 
Chase Inc.'s willingness to accept counselling responsibil- 
ity for the Accounts. On November 14, 1966, in reliance 
upon his conversation with Mr. Chase and the Chase Inc. 
brochure, Mr. Anderson signed and returned the letter 
agreement. (26a; 55a-57a; 385a-386a). 

At that time (November 14, 1966) the Accounts did 
not total $500,000 as Anderson Co. had not made the 
borrowings which Mr. Anderson and Mr. Chase had discussed. 
However, Mr. Anderson's efforts to effect the borrowings 


in order to meet the minimum account requirement were 


~ 


known to Chase Inc. becau the Anderson Co. borrowing 


proposal had been submitted to Mr. Chase. (28a; 387a-420a). 

Chase Inc. commenced analysis of the Accounts some- 
time after October 5, 1966. An initial internal appraisal 
of the Accounts was prepared as of October 6, 1966. The 
first recommendations for the purchase ani sale of securi- 
ties were made on December 1, 1966. (421la-426a). 

In the period from December 1, 1966, through April, 
1967, Herbert Bancroft and Mr. Chase actively attempted to 
supervise the Accounts. During that period recommendations 
were made by telephone and immediately confirmed by written 
forms which stated the name of the issuer of the security 
to which the recommendation related, the number of shares 
or principal amount, the limit buy or sel” price, and 
initially the tax effect of recommended sales. (29a; 42la- 
426a). At Chase Inc. these forms were to be used whenever 
Chase Inc. made a recommendation. When a sell recommenda- 
tion was made, an offsetting recommendation counselling a 
use of proceeds also was made; and correspondingly, when 
a buy recommendation was made, an offsetcing potential 
source of funds was specified. Plaintiffs' indebtedness 
was considered with respect to security purchase and sale 
recommendations, and the Accounts were counseiled to reduce 


bank debt when Chase Inc. felt it to be appropriate. 
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In Anr’l - May, 1967, Anderson Co. and Mrs. 


Anderson made major borrowings. Approximately $180,000 
was added to the Accounts. (464a). 

In April, 1967, Richard Spindler replaced Herbert 
Bancroft as primary supervisor on the Accounts (29a), and 
thereafter the manner of counselling the Accounts began to 
deteriorate. Mr. Chase no longer reflected active interest. 
Written recommendations were not made consistently, and 
tax considerations were overlooked. Chase Inc.'s initiative 
diminished. In the changing conditions of a declining 
market in late 1967 Chase Inc. generally did not make sell 
recommendations despite the highly leveraged position of 
the Accounts and the substantial reductions in Chase Inc.'s 
estimates of earnings for issuers whose securities the 
Accounts held. (80a-82a; P1.Exhs. 49, 50). 

For these reasons, in December, 1967, Mr. Anderson 
terminatea the counselling contract between Chase Inc. and 
Anderson Co. The counselling relationship between Chase 
Inc. and Mrs. Anderson remained in effect. (85a-87a; 435a). 

In June, 1968, Mr. Spindler informed Mr. Anderson 
that if the Anderson Co. account were returned to Chase Inc. 
every effort would be made to heep the Accounts current with 
changing conditions and with Chase Inc.'s changing interests 
in industries and stocks. Also, early in 1968 Chase Inc. 


had raised its minimum annual fee from $1000 to $2500. 
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The comoination of these factors caused Mr. Anderson to 
return the Auilerson Co. account to Chase Inc. a: of June 6, 
1968. (89a-9la; 437a-438a). 

Although the Anderson Co. holdings in July, 1968, 
were substantially different from the holdings in December, 
1967, Chase Inc. did ~ot prepare an initial internal 
appraisal of the account. (44la). Nor did it prepare any 
recommendation program. (92a-94a; 97a-98a). Mr. Chese and 
Chase Inc.'s brochure had represented that it was standa~d 
operating ~rocedure to prepare an initial appraisal and to 


submit a program of recommendations. (366a-376a). 


The absence of 2 recommendation prograr at that time 


was particularly damaging because mos. of th s..urities in 


the Anderson Co. account were not included on Chase Inc.'s 


internal approved lists or were "unacceptable" when evaluated 


by Chase Inc.'s “basic formula"; namely: 


My first investment criteria, there- 
fore, is that one should concentrate on 
stocks with a minimum growth rate of 15%. 
My second criteria is to limit one's 
purchases to stocks whose times earnings 
multiples do not exceed their estimated 
rate of earnings growth. If one sticks 
to this basic formula, it greatly reduces 
the risk factor... Only by this combina- 
tion of earnings growth and increased 
times @arnings multiple can you expect to 
get really superior investment results. 
(530a-53}4). 


In December, 1968, Henderson Inches replaced 
Mr. Spindler as primary supervisor for the Accounts. There 


was no back-up, or secondary, supervisor. (TT342-343). At 


or before the time that Mr. Inches assumed responsibility 


Chase Inc. made a conscious, unilateral decision to reduce 
drastically the attention to be given the Accounts, ai.d 
thereby effectively terminatedsupervision. No purchase or 
sale recommendations were to be initiated. No written 
recommendation or confirmation forms were to be made or sent 
(indeed, none had been sent since early 1968). No programs 
of offsetting ("matched") purchases and sales were to be 
prepared. No consideration was to be given to tax factors. 
No initiative was to be taken in obtaining information 

about the financial affairs, needs, and obligations of 

Mrs. Anderson or Anderson Co. Chase Inc.'s posture was to 
be responsive only; that is, if Mr. Anderson made an inquiry 
about a security Mr. Inches was to give his impressions, 

but nothing more. (100a-102a; 210a-216a). 

Mr. Anderson did not understand, know of, or consent 
to, this change. He accepted Mr. Inches’ comments as 
recommendations. (100a-105a). In March, 1969, shortly after 
the undisclosed change in its method of dealing with the 
Accounts, Chase Inc. wrote to Mr. Anderson and falsely 
stated that there would be no change in the method cf 


handling the Accounts. (453a-454a). Implicitly, the same 
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misrepresentation was made in several other documents: 
(1) Every invoice which Chase Inc. rendered to the 


Accounts over a period in excess of four years described 


its services as “investment counsel", a term of art, meaning 


no less than continuous, personalized supervision based upon 
a detailed understanding of the needs, obligations, and 
objectives of the client -- precisely that which Chase Inc. 
had decided not to render to the Accounts. (TT436). 

(2) The Chase Inc. brochure which had been given 
to Mr. Anderson remained in use. It described Chase Inc.'s 
services as exclusively "investment counsel". (366a-376a). 

(3) Chase Inc.'s official registration form ("ADV") 
then on file with the SEC stated that Chase Inc. rendered 
only "investment supervisory services" and did not manage 
investment accounts under circumstances not involving 
“investment supervisory services". Nevertheless, it chose 
not to render such services to the Accounts. (486a; 490a). 

With Chase Inc. failing to make specific, written 
sell recommendations, the Accounts continuer to hold (from 
July, 1968) many securities which were unacceptable in 
terms of Chase Inc.'s internal, confidential rating lists 
or its “basic formula". Similarly unacceptable securities 
were purchased upen the verbal recommendation of Mr. Inches, 
given in response to Mr. Anderson's inquiries. Unacceptable 


securities in the Accounts depreciated in 1969, and then dropped 
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precipitously in the second quarter cf 1970. (124a). In 


April - May, 1970, facing this depreciation in a rapidly 
declining market situation, and receiving no recommendations 
from Chase Inc., Mr. Anderson instructed the broker to 
effect certain short sales, thereby generally hedging the 
Accounts against further losses. He covered the short 
positions soon after their institution. Mr. Anderson's 
purpose in making these sales also was to prompt Chase Inc. 
to initiate recommendations. (125a-126a; 129a-133a). The 
need for such recommendations was overwhelming because in 
June, 1970, approximately 59% of the total market value 
of the Accounts was in cash ($110,000). (495a; 504a). Chase 
Inc. chose to ignore the uninvested cash, although its 
undisclosed outlook recently had become favorable toward 
equity purchases. (593a-596a). 

Following the hedging transactions in and about 
May, 1970, Chase Inc. still failed to offer any investment 
program for the cash available in the Accounts. (13la-132a). 
In the absence of any program for Chase Inc., and in the 
face of a violently fluctuating market, Mr. Anderson insti- 
tuted a second round of hedging sales. These sales were 
consistent with Mr. Anderson's understanding of Mr. Inches' 
July 7, 1970, letter, which suggested that purchases should 
be made later at lower, "thoroughly sold out" prices. (Pl. 


Exh. 30, p. 6). Once again, the hedging and short sales 
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evoked no meaningful investment program from Chase Inc., 
and the Accounts therefore carried the short positions for 


a number of months. (134a-138a) .* 


As of July 31, 1970, by virtue of plaintiffs' sale 


of non-marketable assets, the amount of investable cash in 
the Accounts increased to approximately $25),000. This 
cash remained available for investment through the period 
to October 6, 1970, the date of Chase Inc.'s four month 
appraisal. (496a;505a). On that date cash represented 82% 
of the total value of the Accounts. These figures do not 
include cash which was available in the "short accounts" 
by reason of the then-existing hedged positions. Had the 
plaintiffs delivered their long positions to close out the 
hedged positions additional cash would have been generated, 
and the percentage of the Accounts in cash available for 
investment would have been increased substantially. 

It was particularly inappropriate for the Accounts 
to have been in this excessively heavy cash position in 
view of Chase Inc.'s then bullish market attitude. (Def. 


Exh... 45): 


The short sales were of two types: so-called "naked" 
short sales (sale of a security not owned by the 
seller) and short sales "against the box" (or "hedge" 
sales) (sale in a short brokerage account of a security 
owned by the seller). Almost all of the short sales 

in the Accounts were "against the box". 


= 


Mr. Anderson was unaware of Chase Inc.'s bullish 
attitude. He made short sales against the box because in 
the absence of counselling from Chase Inc. he was ina 
state of extreme uncertainty and felt it better to avoid 


market risk.* Mr. Anderson wrote Mr. Chase on October 2, 


1970, and asked for his judgment on existing long and short 


securities positions. (474a). There was no direct response. 
Some four weeks later Mr. Inches wrote to Mr. Anderson and 
suggested that all positions be held. (476a). However, two 
weeks after that Mr. Chase wrote to Mr. Anderson and sugges- 
ted that the Accounts "cover" all short positions, meaning 
that the Accounts should enter the market and purchase 
securities to offset the short positions. (482a). In true 
effect, this was a recommendation for the Accounts to repur- 
chase those very securities which it held "short against the 
box", because in covering the short position (by purchasing 
in the market) the previously hedged long position would be 
relieved of the hedge and reinstated as a normal long invest- 
ment. Of the ten securities which Mr. Chase thus recommend- 
ed be purchased only one was acceptable when measured by 
Chase Inc.'s own internal approved lists. (252a~-262a). 


Chase Inc.'s failure to properly supervise the 


* A short sale against the box effectively neutralizes 
a security position because any subsequent gain in 
the market price is offset by a loss on the short 
position, and any decrease in market price is offset 
by a gain on the short position. 
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short positions was in part due to inadequate record-keeping. 


For instance, the short sales against the box were reported 
as long positions on the October, 1970, appraisal. Naked 
short positions were not reported at all. (505a). Asa 
result of its inaccurate records Chase Inc. did not have a 
true picture of the Accounts from approximately June, 1970, 
through February, 1971. This ignorance of the true state 
of the Accounts is demonstrated strikingly by Mr. Inches' 
appraisal letter of November 6, 1970, which discusses he iged 
securities as if they were "long", that is, owned and unsold. 
(475a-477a). Mr. And on pointed this out on November 11, 
1970 (P1.Exh. 36), but Mr. Inches' only response was to send 
Mr. Anderson some Chase Inc. worksheets to review and correct.* 
(P1L.Exh. 34; 49a). 

Chase Inc.'s continuing failure to provide a program 
for use of the Accounts' large amounts of cash and its 
failure to supervise the Accounts led Mr. Anderson to 
terminate the counselling agreement in February, 1971. (483a). 


E. Summary of argument. 
(1) Main appeal. The district court erred in 


* It was more than ten weeks before Mr. Inches provided 
a statement of the hedged and short positions as of 
October 6, 1970. (P1.Exh. 38). 


several of its findings and conclusions, and in one signi- 


ficant evidentiary ruling. However, the specific errors 

are, for the most part, simply outcroppings of two under- 
lying errors involving the policy, purposes, and meaning 

of the Investment Advisers Act. 

Determination of this appeal requires 
primarily recognition of the announced intention of the 
Act -- to assure that the duty and responsibility of 
investment advisers (and particularly “investment 
counsellors") to their clients is measured by the highest 
fiduciary standard. 

The two-fold error of the district court 
stems from employment of an excessively lenient standard 


in judging defendant's responsibility. First, the court 


placed the duty of initiation on the clients; and second, 
it emasculated the meaning of "investment supervisory 
services". Nevertheless, the district court held that in 
the management of the Anderson Accounts defendant failed 
to render “investment supervisory services". Defendant 
excused and defended those failures by saying "Anderson 
should have done it," and the district court accepted the 


defense, erroneously. 


(2) Collateral appeal. In preparing the 


appendix on appeal plaintiffs' counsel first realized 
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that they had not offered at trial a highly relevant 


segment of a pre-trial deposition. Therefore a motion 
was made for leave to add this deposition segment to the 
trial record. The motion was denied. Point IV of this 


brief deals with the appeal from that order. 


POINT I 

A PRIMARY PURPOSE OF THE 

INVESTMENT ADVISERS ACT IS 

TO ASSURE THAT INVESTMENT 

COUNSELLORS RENDER SERVICE 

IN A MANNER CONSISTENT WITH 

THE HIGHEST FIDUCIARY DUTY 

The Act distinguishes between “investment advisers" 
and "investment counsel", the latter being a subclass of 
the former. "Advisers" are persons who, for compensation, 
engage in the business of advising others, either directly 
or through publications or writings, as to the value of 
securities or as to the advisability of investing in, 
purchasing, or selling securities, or who, for compensation 
and as a part of a regular business, issue or promulgate 
analyses or reports concerning securities. Act, §202(11); 
15 U.S.C. §80b-2(11) (1940). “Investment counsel" are 
advisers who represent that a substantial part of their 
business consists of rendering "investment supervisory 
services". Act, §208(c); 15 U.S.C. §80b-8(c) (1940). 
Thus "investment counsel" is a term which an 

adviser may use if he wishes to inform the public, and 
his clientele, that he provides services which with regard 
to continuity and individualization are superio~ to those 
of advisers generally. The Act refers to such services 


as "investment supervisory services". 
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- the giving of continuous advice as 
to the investment of funds on the basis of 
the individual needs of each client. (Act, 
§202(a) (13); 15 U.S.C. §80b-2(13) (1940)). 


However, along with the elite status which an adviser 


obtains by adopting the “investwent counsel" title goes 


responsibility -- the highest fiduciary responsibilities. 
The investment counselling industry sought this 
fiduciary responsibility. During the Senate hearings 
considering the Act, members of the industry expressed 
concern about a segment of their industry which they 
considered "tipsters" and "touts", but called themselves 
"investment counsel". Investment counsellors considered 
themselves professionals who furnished clients personal- 
ized, competent, unbiased and continuous advice regarding 
the sound management of their investments. It was_to 
foster the development of a professional relationship 
between investment counsellors and their clients (i.e., a 
personal, responsible relationship) that the concept of 
"investment counsel" became the primary focus of the Act.* 


* H.R. Doc. No. 477, 76th Cong., 2d Sess. (1939); S. Rep. 
No. 1775, 76th Cong., 3rd Sess. (1940); Hearings on H.R. 
10065, Before a Subcommittee of the House Comm. on Inter- 
state and Foreign Commerce, 76th Cong., 3rd Sess. 28 (1940). 
See also Loomis, The Securities Exchange Act of 1934 and 
the Investment Advisers Act of 1940, Geo. Wash. L. Rev. 

; -249 (19 P 


"It requires but little appreciation 

of what happened in this country during 
the 1920': and 1930's to realize how 
essential it is that the highest ethical 
standards prevail" in every facet of the 
securities industry. Silver v. New York 


Stock Exchange, 373 U.S. 341, 366. 
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These canons [of an investment counsel 
association] were adopted "to the end 
that the quality of services to be 
rendered by investment counselors may 
measure up to the high standards which 
the public has a right to expect and to 
demand." 


The Investment Advisors Act of 1940 thus 
reflects a congressional recognition "of 

the delicate fiduciary nature of an 
investment advisory relationship”, as 

well as a congressional intent to eliminate, 
or at least to expose, all conflicts of 


interest ... SEC v. Capital Gains Bureau, 
375 U.S. 180, 186-187, 189, 191 (1963). 


The applicable standard of care was articulated 


by Judge Cardozo in Meinhard v. Salmon, 249 N.Y. 458, 464 


(1928): 


Many forms of conduct permissible in a 
workaday world for those acting at arms 
length, are forbidden to those bound by 
fiduciary ties. A trustee is held to some- 
thing stricter than the morals of the 
market place. Not honesty alone, but 
the punctilio of an honor the nost sensitive, 
is then the standard of behavior. As to 
this there has developed a tradition that 
is unbending and inveterate. Uncompromising 
rigidity has been the attitude of the courts 
of equity when petitioned to undermine the 
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rule of undivided loyalty by the 
"disintegrating erosion" of particular 
exceptions. [citation omitted] Only 
thus has the level of conduct for fidu 
ciaries been kept at a leve. higher than 
that trodden by the crowd. 


See also, Rosenfeld v. Black, 445 F.zd 1337, 1342-43 (2d 


Cir. 1971), cert. dismissed 409 U.S. 802; SEC v. Chenery 


Corp., 318 U.S. 80 (1943). 

The Supreme Court directed, in Capital Gains, 
that the Act: 

~ * be construed like other securities 

legislation "enacted for the purpose of 

avoiding frauds," not technically and 

restrictively, but flexibly to effectuate 

its remedial purposes. (p. 195). 

In Capital Gains the Supreme Court was confronted 
with the practice of "scalping", wherein the investment 
adviser trades on the market effect of his own recommen- 
dations without disclosure to his clients. After stating 
that a purpose of the Act is to prevent investment advisers 
from conducting their business so as to defraud or mislead 
investors (p. 189), the Court elaborated on the adviser's 
duty. 

Nor is it necessary in a suit against 

a fiduciary, which Congress recognized the 

investment adviser to be, to establish all 

the elements required in a suit against a 

party to an arm's-length transaction. Courts 

have imposed on a fiduciary an affirmative 


duty of "utmost good fai 1, and full and 
fair disclosure of all material facts," as 


me 


well as an affirmative obligation "to 
employ reasonable care to avoid mis- 
leading” his clients. There has also 
been a growing recognition by common 
law courts that the doctrines of fraud 
and deceit which developed around 
transactions involving land and other 
tangible items of wealth are ill-suited 
to the sale of such intangibles as 
advice and securities, and that, 
accordingly, the doctrines must be 
adapted to the merchandise in issue. 
(p. 194). 


Thus the Act imposes the highest fiduciary duty 


upon investment counsellors. Dereliction of that duty 


constitutes a violation of the Act. 

In addition, misrepresentations and non- 
disclosures* by investment counsellors can constitute 
fraud within the meaning of the Act. Misrepresen- 


tations may be express or implied.** 


* In his dissenting opinion in Capital Gains Justice 
Harlan recognized that the majority opinion stands for 
the proposition that any non-disclosure of a material 
fact to recipients of investment advice constitutes fraud 
or deceit under the Act. (p. 207, n.4). 


** The so-called "shingle theory" emanated from unfair 
securities pricing cases arising under the Securities 
Exchange Act of 1934, and provides that a broker-dealer, 
upon whamcustomers repose trust and confidence, impliedly 
represents, by hanging out his shingle, that he will deal 
fairly with them. See In re Duker & Duker, 6 SEC 386 
(1939); Charles Hughes & Co. v. SEC, 139 F.2d 434 (24 
Cir. 1943), cert. denied, 321 U.S. 786; 3 Loss, 


Securities Regulation 1482 et seg. (2d ed. 1961). 
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In the instant case defendant falsely represented 
that it would provide cuntinuing investment supervisory 
services, and it failed to disclose a cognate materiai 


fact; namely, its decision to cease all a.tempts to provide 


continuing investment supervisory services. The latter 


was particularly material in light of defendant's express 
representations that such services were being, and would 


be, provided. 


POINT II 
DEFENDANT VIOLATED THE 


FIDUCIARY DUTY IT OWED 
TO PLAINTIFFS 


A. Defendant's duty to plaintiffs. Defendant was 


iaintiffs' investment counsellor. It was under a duty of 
the utmost good faith, loyalty, and diligence. That duty 
sprung from the contract between the parties, from common 
law fiduciary obligations, and from the Investment Advisers 
Act, as discussed in the preceding point. 

Neither the existence nor the sources of the duty 
are in issue here. However, its scope is. 

Defendant did two things which plai..tiffs contend 
breached the duty. First, it abdicated the initiative to 
its clients (plaintiffs) and assumed a passive role. 
Second, it failed to render “investment supervisory 
services". 

B. Abdication of the initiative. To carry out 
its function properly an investment counsellor must act 
affirmatively, and upon its own initiative, in three 
areas. It must obtain and continuously update all informa- 
tion, personal and financial,. which may be relevant to its 
clients investment needs. From such information it must 
aid the client in defining, and continuously reexamining, 


the investment objectives. Finally, it must make purchase 
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and sale recommendations in pursuit of the investment 
objectives. 

In the instant case defendant did not perform any 
of these three functions, and in essence, the district 
court so found. Defendant expected the plaintiffs to 


decide what personal and financial information was relevant 


and then to submit it. It adopted plaintiffs' "preliminary 


thinking" in 1966 as the investment objectives of the 
Accounts, without scrutiny and without subsequent reexami- 
nation during the next four years. In late 1968 it stopped 
making purchase and sale recommendations and simply made 
itself a -ailable to comment on plaintiffs’ inquiries 
regarding possible transactions. 

Thus defendant adopted a passive, merely respon- 
sive, role in flagrant contravention of its duty to 
plaintiffs. In defense of this action, after termination 
of the counselling relationship, defendant has claimed 
that plaintiffs consented to defendant's assumption of a 
passive role. As discussed below, such conseat, even if 
given, legally would be ineffective. However, no such 
consent was given. Throughout the full period of tne 
counselling relationship (1966-1971) ¢ dant continued 
to represent to plaintiffs that it was ze dering “invest- 


ment counsel" services, evidenced by the following: 


a5 


(1) In September, 1966, in his meeting with 


Mr. Anderson, Mr. Chase described the supervisory services 


which defendant would render if it became the investment 
counsellor for the Accounts. (45a-47a). 

(2) The brochure which defendant gave to Mr. 
Anderson in or about September, 1966, described defendant's 
services as exclusively those of "investment counsel". 


John P. Chase, Inc. is an inter- 
nationally known Boston based invest- 
ment counsel firm. It was incorporated 
in 1932 under Massachusetts law to carry 
on the business of investment counsel and 
as such to advise persons, firms and 
corporations with respect to investments 
of all kinds, to prepare reports with re- 
spect to investments and to do all things 
which are necessary or incidental to the 
conduct of the business of investment 
counsel. 
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It is our policy to restrict our 
operations to the management of a rela- 
tively few large accounts in the belief 
that clients are served best by render- 
ing service of a highly personal nature 
tailored to their individual investment 
needs and objectives. (368a). 


(3) The counselling contract stated that 
supervisory services would be rendered. 


We hereby retain you as investment 
managers to analyze and supervise the 
investment accounts...and to advise us 
concerning any changes in the invest- 
ments which you may consider expedient 
with reference to the state of these 
accounts and to market conditions. (385a). 
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Not only is use of the word "supervise" signi- 


ficant, but also the latter portion of the sentence 
emphasized that responsibility for initiation of recommen- 
dations resided exclusively with defendant. 

It must be remembered that this standard form 
of Chase Inc. counselling contract was an exhibit to the 
form ADV which defendant filed with the SEC, in which it 
stated that its only business was the rendition of "invest- 
ment supervisory services". (487a). 

(4) In every four-monthly invoice rendered by 
defendant to plaintiffs, over more than four years, it 
stated that it had rendered "investment counsel" services 
in the period for which it sought to be paid. (TT436). 

(5) In Mr. Spindler's letter of June 26, 1968, 
he stated that defendant would "try to keep the accounts in 
current shape as our interest in industries and stocks 
change", which of course is the primary aspect of investment 
supervisory services. (438a). 

(6) On March 20, 1969, Mr. Chase wrote Mr. 
Anderson; he referred to the existing contract and stated 
that "there will be no change in the method of handling 
your account and we look forward to a continuing relation- 
ship with you". This constituted a reaffirmation of 
earlier representations as to the supervisory services 


which were to be rendered. (454a). 


(7) Even after the counselling agreement had 
been terminated defendant continued to represent that it 
had acted as "investment counsel" and had rendered "invest- 
ment supervisory services". On March 4, 1971, Mr. Inches 
said "perhaps when the market develops a more normal 
pattern, you will be interested in obtaining our Counsel 
Services again". The same _etter refers to “your super- 
vised portfolio". (P1l.Exh. 40). 

(8) In his pre-trial deposition Mr. Inches 
admitted several times that between 1968 and 1971 defendant 
claimed to have rendered investment counselling services 
to plaintiffs. He made no mention of some lesser form of 
service having been consented to by plaintiffs.* This 
testimony demonstrates the recent invention of the "waiver" 
defense, as does defendant's answer. In paragraph 10 it 
admits that defendant commenced "counselling" on November l, 
1966. (Note that complaint paragraph 12, to which answer 
paragraph 10 responds, refers to "advising and counselling", 
but the answer pointedly denies any "advising".) In para- 
graph 11 defendant admits that its procedure was to 


"initiate" purchase and sale recommendations, and most 


* These are the portions of Mr. Inches' deposition which 
were omitted from the trial record and which are the 
subject of the second, consolidated appeal. (Point IV 
infra). 
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significantly, in paragraph 18 defendant admits it 


received fees "for counselling services rendered to the 


accounts from October 1966 through February 1971". 


(62; 14a-1l6a). 

It was in 1970 that defendant's abdication of the 
initiative caused plaintiffs' greatest damage. As a 
result of defendant's failure to make purchase recommenda- 
tions the Accounts had approximately $250,000 in investable 
cash in October, 1970.* This represented approximately 82% 
of the then market value of the Accounts. At this time, 
and in succeeding months, Mr. Anderson was uncertain as to 
the trend of the securities markets, and he therefore 
hedged most of the Accounts’ securities positions.** 
A second reason for the hedging transactions was Mr. Ander- 
son's hope that they would cause defendant to prepare a 
comprehensive investment program. No such program was 
forthcoming, and thus Mr. Anderson was forced to make the 
investment decisions throughout that volatile year with 
only passive and equivocal participation by defendant. 


Excluding the cash available in the short eccounts. 
See Exhibit B to this brief. 


** Rs noted above, the net effect ofahedging short sale 


is to neutralize risk on the long position and make 
it the functional equivalent of cash. 
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On October 31, 1970, the Accounts were approximately 
82% in cash, with some 9 naked short positions, 11 hedged 
long posi-zions, and only 6 unhedged long positions. (P1l.Exhs. 
47, 4&). Despite this strange posture, defendant did not 
submit any recommendation program, and in retrospect some 
of the reasons are plain. Defendant did not have any 
current information concerning the personal or financial 
situation of plaintiffs. The objectives of the Accounts 
had not been considered in over four years. Defendant 
had lost track of the cash position of the Accounts. It 
also lost track of the securities positions, as it did not 
report on or appraise the short positions (neither naked 
nor hedged). When defendant issued its four-month appraisal 
dated October 6, 1970, Mr. Anderson immediately informed 
Mr. Inches of its plain inaccuracy. Defendant‘s only 
response was to send Mr. Anderson many pages of work-sheets 
and request that he review them. 

On October 2, 1970, Mr. Anderson had written Mr. Chase and 
requested that defendant make recommendations. (474a). Some 
four weeks later Mr. Inches suggested standing pat. (476a). 
Two weeks after that, the contradictory response, from Mr. 
Chase, was a suggestion that all short positions be covered. 


No recommendations were made for use of cash. (482a). In 
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retrospect it is clear that the suggestion to cover short 
positions was an ill-considered, negligent act. In 
recommending that the Accounts cover their hedged positions 


defendant was recommending the purchase of ten securities, 


nine of which were unacceptable by defendant's own stan- 


dards. Mr. Anderson continued to flounder. Realizing, 
early in 1971, that defendant had abdicated completely its 
supervisory function plaintiffs terminated the contract. 
The truth is not that plaintiffs consented to 

insufficient counselling, but rather that Mr. Inches and 
Mr. Spindler found the Accounts too difficult to counsel. 
They did not have absolute discretion, and Mr. Anderson 
often raised questions and passed on ideas which came from 
other sources, increasing the number of factors in any 
investment decision. But difficulty is not an excuse for 
abdication of initiative, which was the course followed by 
Messrs. Spindler and Inches. Defendant was obliged to 
terminate the counselling relationship if it could not 
perform. It could not stand idly by, lose hold, and 
continue to invoice at increased rates for "investment 
counsel" services. 

It is not enough that one who acts 

as an admitted fiduciary proclaim 

that he or she stands ever ready 


to divulge material facts to the 
ones whose interests she is being 


paid to protect. Hughes v. SEC, 
174 F.2d 969, 976 (D.C. Cir. 1949). 
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In sum, the Accounts may not have been easy to 


supervise. They were highly leveraged and during 1970 they 
engaged in short-selling. Defendant lacked expertise and 
experience in both areas, and thus was obliged either to 
obtain the necessary expertise or to terminate the ccunsell- 
ing relationship. Unfairly, and unlawfully, it chose to 

do neither; it chose to continue the reiationship and 
secretly disregard the leveraging and short-selling. 

The evidence of this disregard is clear. First, 
defendant did not have accurate records of the short sales 
and resulting short positions. The October 6, 1970, 
four-month appraisal prepared by defendant did not even 


record short positions, much less mark them to the market. 


‘warking to the market" is a procedure for valuing short 
(and margin) positions -- the total price of the short sale 
is subtracted from the current price of the same amount 
of securities, the result being the net positive or negative 
value of the short position. ‘his procedure is essential 
to proper counselling not only for the obvious reason thut 
the advisability of holding a position may depend on it 
value, but also because the amount of the client's invest- 
able cash cannot be determined without knowing whether net 
cash will be needed to cover short positions. 

Second, whenever defendant commented on the short 


positions it gave the same blanket recommendation, namely 


he 1 


to cover all short positions by purchasing the securities 


which the Accounts were short. The plain purpose of these 


recommendations was to ease defendant's counselling diffi- 
culties. Wo thought was given to the investment or tax 
Significance. As described above, the effect of covering 

the Accounts' ten hedged positions in November, 1970, would 
have been the purchase of nine securities which were unaccep- 
table by defendant's own internal standards. 

Third, at trial Mr. Chase admitted defendant's 
disregard of the short positions. This testimony, which 
is generally indicative of defendant's attitude toward 
plaintiffs, concerns the letter in which defendant advised 
the Accounts to cover all short positions. 

Q. With respect to the short sale against 

the box, what is it you expected Mr. 
Anderson to do, if he followed your 
letter? 

He had a choice whether he bought it 
in or whether he delivered the stock 
that he had in the box. 

Did you mean by your letter to suggest 
which of the two alternatives was 
appropriate for him at that time? 


No. 


When I say “him", I mean for the 
Anderson Company account. 


No. He got the account in that shape 

and I was telling him to get it out. 

He didn't ask me how to get tvere and 

I didn't see why I should tell him 

which was the better way for him to 

extract himself from that situation. (253a). 
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Defendant appears to claim that it had a right 
to, and did, counsel only a portion of the Accounts; namely, 
the unhedged long positions. (25la-252a). Conversely, it 


failed and refused to supervise the naked short positions, 


the hedged positions and the uninvested cash. Thus during 


the critical days in the second half of 1970 defendant ad- 
mittedly supervised less than 10% of the Accounts, because 
there were very few unhedged long positions (e.g., on 
November 29, 1970, there ‘ere only 4 unhedged long positions; 
Pl. Exhs. 47, 48). Mr. Chase's testimony, which is rich 
with statements like that quoted above, keynotes plaintiffs' 
claim, for it evinces, with respect to the Accounts, an 
antagonistic disinterest and disregard, which Mr. Chase de- 
veloped not later than December, 1968. The overriding 

issue before this court is whether such an attitude, and 

the supervisory inattention spawned by that attitude, are 
consistent with the rendition of investment supervisory ser- 
vices and faithful performance of a high fiduciary duty. 

An investment counsellor does not satisfy its statutory and 
contractual duties when it refuses to consider 90-plus per- 
cent of the client's investable assets and fails to disclose 
this self-imposed limitation, leading the client to believe 
that all assets and positions are under supervision. 


The damage which resulted from defendant's refusal 


o32= 


to supervise the short positions was due not only to 
disregard of those positions themselves, but also to the 
distorted view of the long positions which it had by virtue 
of its refusal to accept the existence of offsetting short 
positions. It of course is not possible to counsel a client 
properly as to his best course of action respecting a long 
position while refusing tc . :cognize that that position 
already has been sold. Mr. Chase admitted the necessity of 
correctly valuing short and hedged positions. He said that 
it was not possible to make recommendations for use of the 
cash in the Accounts because defendant did not know whether 
cash was needed to carry, close, or cover the short positions. 


(250a). As a result the cash lay unsupervised. 


C. Failure to render investment supervisory 


services. Of course initiative is essential to "investment 


supervisory services", and therefore defendant's abdication 
of the initiative was part of its failure to render such 
services. However, the failure runs much deeper -- defen- 
dant's internal systems, procedures, and policies, in im- 
portant respects, were deficient and were not adhered to 
in serving plaintiffs' Accounts. 

As the ensuing discussion indicates, the district 
court. correctly found that defendant had not rendered invest- 
ment supervisory services to plaintiffs. However, the court 


further held that there was no liability because plaintiffs 
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had waived their right to such services. The latter holding 


was erroneous. 


(1) Defendant had no procedure for initially 
Obtaining information about plaintiffs -- their financial 
posture, needs, obligations, and objectives -- nor for 
periodically checking and updating the information, had it 
been obtained. (192a-205a). Mr. Anderson took the initiative 
in submitting certain portions of the relevant information 
from time to time. However, defendant did not analyze the 
submitted material or seek to have it supplemented with 
additional information which was essential to satisfactory 
performance of a truly Supervisory service. Plaintiffs nev 
refused to submit information. They were never asked. (28a- 
29a; 62a; 110a-ll4a; 187a; 278a; 356a). 

At trial Mr. Chase openly admitted defen- 
dant's total disregard of the financial needs and obligations 
of the clients. He gave the following testimony concerning 
the source of the funds which were added to the Accounts in 
1967: 

Q. Is it true there were essentially 

three sources of the additional 

funds which were required to bring 

the accounts up to the Chase, In- 

corporated minimum? 

A. I have heard that statement. It 

wasn't my business to determine 

where they were getting the 

Saat eionet money. (emphasis 

supplied) (197%a).* 


* Mr. Chase made other similar statements. For instance 
"Bank borrowings and real estate mortgaging was not a 
part of our concern". (199a). See also 207a-209a; 24la-242a. 
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From September, 1966, through February, 1971, 
defendant did not know, or seek to learn, of Mrs. Anderson's 
health; income; average liviag expenses; dependents; the 
value, liquidity, or nature of her non-marketable assets; 
the amount, maturity, or collateralization of her debt un- 
related to her investment securities; nor the amount, owner- 
ship, or cost of her insurance coverage. (70a-80a; 203a-205a). 
It never asked the amount of her cash available for invest- 
ment or emergency. (29Ca-29la). Similarly, defendant either 
did not know, or did not comprehend, the nature of the 
Anderson Co. partnership;*the financial posture andr eds 
cf its partners (e.g., that one of its major purposes was 
to provide income for Mrs. Anderson); or the maturity or 
collateralization of any of Anderson Co.'s obligations. (79a- 
80a; 356a). Defendant never asked to see the tax returns 
of either plaintiff. (80a; 87a; 99a; 107a-108a; 1ll0Oa; 277a- 
278a; 356a). It did not monitor regularly the amount of 
Anderson Co.'s investable cash. (290a-29la). 


A description of the minimum amount of in- 


formation whic an investment counsellor must have about his 


client is contained in the SEC's form ADV. Question 18(@) 


reads: 


Does Applicant or Registrant [Chase 
Inc.) furnish "Investment supervisory 
services", defined as the giving of con- 
tinuous advice to clients as to the in- 
vestment of funds on the basis of individ- 


* Mr. Spindler thought Anderson Co. was a corporation. 
(278a-279a). 


ual needs of each client (distinguish 
from continuous advice of any nature 
which is not based on consideration of 
all relevant factors; e.g., the nature 
and the amount of other assets, invest- 
ments and insurance, and the nature an 
e tent of the personal and family obli- 
gations of each client) ? 


Defendant answered "yes". Question 18(b) reads: 

Does Applicant or Registrant [Chase 

Inc.] manage securities accounts for 

clients under circumstancesnot involving 

"“lavestment supervisory services"? 
Defendant answered "no". (486a; 490a). 

Defendant fell far short of this minimum 
standard. It could not represent and promise truthfully 
that it would provide continuous supervision tailored to 
the individual needs and objectives of the Accounts when it 
had no procedure, -1d made no effort, to learn those needs 
or to define those o.jectives professionally. 

Here, aS in many aspects of this case, defen- 
dant tries to fob off its responsibility; it tries to say 
"that was up to Anderson". 

Q. ...In the five-year period that the 
accounts were in effect, did you feel 
it was necessary or appropriate to in- 
quire on a regular basis with respect 


to the outside debt and borrowing, if 
any, of Mrs. Anderson? 


A. My answer was no. I think we had a 
right to rely on the one that held 
the power of attorney [Mr. Anderson] 
to keep us current after he had made 
the original statement as to his 
mother's position. If it changed 
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materially, I think it was up to 
him to advise us and not for us to 
be boring into our client's accounts 
repeatedly. (Mr. Chase; 205a). 
This is a clever tactic because Mr. Anderson 
was concerned about the Accounts, and it can be made to 


appear that he assumed certain responsibilities which defen- 


dant now seeks to disown. However, the tactic cannot change 


the overriding principle -- defendant was the fiduciary, and 
as such, it bore exclusive responsibility for initiating and 
following through on matters necessary and proper to its 
supervisory duties. The most elementary of these matters 
was the acquisition and current maintenance of all relevant 
information. No proper supervision was possible without it. 
The type of information which was needed w s a matter as to 
which defendant should have had particular expertise, as an 
investment counsellor. Mr. Anderson could not be expected 
to know what was, and what was not, relevant; nor could he 
be expected to initiate compilation and submission of that 
which was relevant. This duty, the most fundamental of all 
duties of an investment counsellor, belonged to defendant, 
and it failed to carry it out; indeed it unilaterally tried 
to disown the obligation 

The district court accepted defendant's 
argument, even embellished it slightly, holding that plain- 
tiffs had by contract obligated themselves to compile and 


transmit to defendant all information needed by defendant 


in order to carry out its counselling duties. 

Chase, Inc. was entitled to rely on 

Anderson's contractual Obligation to 

keep Chase, Inc. posted with respect 

to the affairs of plaintiffs and his 

investment activities and changes in 

the Accounts. (625a). 

No such contract was made. Certainly the written agreement 
does not so provide. Defendant's "ADV" filing with the 

SEC does not state that the burden of submitting relevant 
information is placed upon the clientele contractually. 

Nor is there any trial testimony establishing an oral agree- 
ment to that effect. The district court's finding of a 
"contract" is erroneous. 

Defendant's failure t:: obtain information about 
the financial affairs of plaintiff: was particularly damaging 
with respect to the leveraging of the Accounts. 

Initially the Accounts were approximately 
$240,000 under defendant's minimum account requirement. Mr. 
Anderson undertook to raise that amount by borrowing, and 
Mr. Chase was fully aware of Mr. Anderson's efforts. (28a). 
Three types of borrowing were used -- increased bank debt, 
real estate mortgages, and resort to brokerage margin. In 
mid-1967 over $200,000 was raised in this fashion, and as 
@ result, well over one-half of the Accounts was derived 
from borrowings. (The amounts and percentages of borrowings 


are discussed in Exhibit B to this brief). This leveraging 


made it essential that market movements be watched constantly. 
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When a market decline occurred in late 1967 


Mr. 


Spindler failed to recommend a program of sales for the 


Accounts, apparently overlooking the highly leveraged posi- 


tion. Even after Mr. Anderson pointed this out, Mr. Spindler 


suggested prospective sales Only reluctantly. (Pl. Exh. 62). 


At trial Mr. Chase emphasized the inappropriateness of ex- 


tensive leveraging (186a-187a), although in view of Mr. 
Spindler's reluctance to recommend sales, it must be con- 


cluded that he and Mr. Chase disagreed on this subject in 


late 1967. 


Now, in an effort to excuse its failure to 
counsel with respect to the leveraging in the Accounts 


(which its minimum account requirement had induced), defen- 


dant claims that it did not know of the leveraging: "I 
didn't know where the money was coming from, whether it 


was mortgage money, whether it was borrowed from this source 


Or another." (Mr. Chase, 187a). Although plaintiffs be- 
lieve this statement to be false, it constitutes a clear 


admission that Chase Inc. negligently failed to Carry out 


its duty of compiling and updating all financial information 


regarding the Accounts. 
Defendant's other excuse regarding the leverag- 
ing is that it told mr. Anderson to close the margir accounts. 


(198a-199a). This is equally disingenuous. First, the pri- 


mary purpose of the margin accounts was to get the Accounts 


up to the minimum size required by defendant; and second, 
the margin accounts remained in use literally for years 
during the 1966-1971 period and defendant never exercised 
its right of termination. * 

(2) Defendant did not determine, analyze re- 
view, or centrally record the objectives of the Accounts, 
and apparently it had no procedure for doing so. This de- 
ficiency is illustrated most strikingly by the account 
divider pages in defendant's "black book". (49la; 498a). 


These pages purport to be a ready-reference source for the 


objectives of the Accounts. As described on these pages 


the objectives of the Accounts include leveraging and short- 
selling, two types of investment activity of which defendant 
now claims it disapproved. Yet in more than four years of 
alleged supervision these pages were defendant's only guide 
to the objectives of the Accounts, and no effort was made 
to correct, amend, or review either the objectives or the 
divider pages. (TT 214). 

Referring to the divider-page notations, 


the district court concluded that "there is no question as 


"Speculation, manipulation, faulty credit control, in- 
vestors' ignorance, and disregard of trust relationships 
by those whom the law should regard as fiduciaries, are 
all a single seamless web." H. Rep. No. 1383, 73d Cong., 
2d Sess. 6 (1934). 
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to the propriety of these objectives". (626a). Yet "lever- 


aging and short-selling" are included in the noted objec- 


tives, and a major theme of the court's decision is the 
purported impropriety of these investment vehicles. The 
two conclusions are irreconcilable. 

Defendant's system purported to have a 
back-up record of the Accounts' objectives, on a so-called 
"bible sheet". However, at trial defendant's representatives 
could not agree on what or where the bible sheet was. (TT 218; 
292a). The document which was produced, and which might be 
the illusive bible sheet, has only the words "Douglas S.H. 
Anderson" in the space provided for "primary account objec- 
tive" (Pl. Exh. 46), and nowhere else on the document is 
there any recitation of the objectives of the Accounts. 

The materiality and importance of analyzing 
and reviewing the Accounts' objectives is admitted: "...one 
of the first things that we try to determine is exactly 
what the investment objectives of the individual are,..." 

(Mr. Chase; 175a). Yet in this case it was not done. 

(3) Defendant had no accurate procedure for 
evaluating the tax impact of prospective transactions in 
the Accounts. 

A separate card was maintained for each 
security held by the Accounts, and on the card was a place 


to fill-in "federal cost". However, on certain cards this 
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Space was blank; on others the average cost was filled-in. 
(518a-529a). In either case the cards did not accurately 
reflect plaintiffs' true federal income tax bases in the 
securities. 

In addition, even if defendant had main- 
tained accurate basis information, it could not have assessed 
the tax impact of a proposed transaction because it did not 
maintain accurate information on other capital gains and 
losses real‘zed by plaintiffs in the same tax period. 
Anderson Co. had a tax year ¢nding on April 30. Ignoring 
this, defendant kept tax ir formation for the Anderson Co. 
account on a calendar year basis. (515a-517a). The 
"$117,000" entry on defendant's tax records for Anderson 
Co. is illustrative.(515a). Mr. Inches could not determine 
from Chase Inc. records what event triggered that entry, 
nor the date of the event. (TT 424-426). In fact, the date 
of the event was recorded incorrectly as April 30, 1970, 
the last day of the Anderson Co.'s 1970 fiscal year, when 
it actually happened in fiscal 1971 (i.e., in July, 1970). 
(120a; 128a). 

Defendant never requested or obtained 
copies of the tax returns of the plaintiffs. 

Defendant's inability to counsel the 
Accounts with respect to tax aspects of proposed transactions 


was as much a matter of willful intent as it was deficien- 
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cies in the system. Mr. Chase stated: 


A. -»-YOu must remember, we didn*t 
even know what the tax position 
was of the Anderson Company, and 
we didn't want to make that our 
business. We were not running 
the Anderson Company, we were only 
running the Anderson Company secu- 
rities account. 


Why was it that you didn't know the 
tax position of the Anderson Company? 


That was not our responsibility, 

to know that. Under the basic 
agreement, the client is supposed 
to keep us advised of all pertinent 
matters relating to the securities 
that he turns over to us, and any 
changes that take place in the 
client's position, we look to the 
client to let us know. (254a). 

(4) Defendant's procedure for keeping track of 
cash available for investment was deficient, in several 
respects. For instance, at the conclusion of every fou:- 
months appraisal period defendant made a fictitious (so- 
called “bookkeeping") entry on the cash balance record. 
This entry was designed to, and did, change the recited 
balance to zero. (290a-29la; 348a-349a). For example, the 
cash balance record of Anderson Co. showed $40,332.18 avail- 
able for investment on February 6, 1970. As of the date, 
Mr. Inches caused a negative entry of $40,332.18 to be made 


on the record, thus making the balance zero. Therercre, 


during the ensuing period defendant operated with cash balance 


information which was totally fictional and inaccurate. (51]3a). 
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It appears that in 1969 and 1970 the total of the fictional 


"bookkeeping" entries regarding Anderson Co. was as high 

as $178,441. This was a material distortion. Mr. Inches 
tried to explain this away by saying that after the apprais- 
al dates these entries were reversed and the true cash bal- 
ances "reinstated". (352a-354a). With the exception of 
November 1970, this is utteriy untrue, as an examination of 
the "cash balance" records regarding Anderson Co. demon- 
strates. (5lla-51l4a). 

In finding that this criticism of the 
cash balance records "seems exaggerated", the district 
court appears to again have concluded that plaintiffs were 
obligated contractually to submit information about cash 
availability and without such information defendant's cash 
balance records were meaningless anyway. (629a-630a). Thus 


the district court acknowledged another deficiency in de- 


fendant's services, but disregarded it by erroneously charg- 


ing plaintiffs with defendant's duties.* 


* 


Defendant's cash balance records began with a zero balance, 
which also was incorrect. (See testimony of Mr. Anderson; 
TT 432-435; Pl. Exh. 69). The district court erroneously 
found that the zero opening balances were correct. 


Similarly, the district court found that defendant's com- 
plete discontinuance of the cash balance reco _ _- of 
November 17, 1970, was excusable because there were no 
transactions in December, 1970, and January, 1971. (630a). 
However, that is not the true explanation because there 
were transactions in November, 1970, which were not re- 
corded (Pl. Exh. 48), and Mr. Inches admitted that he 
could not explain discontinuance of the record-keeping. 
(348a). 


(5S) Defendant's senior officers did not 
understand the meaning or significance of “investment super- 
visory services". Of all deficiencies in this area this 
is the most glaring. (174a-177a; 29la-292a). Mr. Spindler, 
defendant's Vice-Chairman, testified that he did not know 
the meaning of the phrase and that he did not know of its 
legal significance under the Act. The pervasive inadequacy 
of defendant's procedures can be understood in light of this 
high-level ignorance. 

The district court exc sed Mr. Spindler's 
ignorance, erroneously h lding that it was not necessary to 
understand the meaning of investment Supervisory services 
in order to counsel the Accounts. (630a-63la). To render 
Supervisory services one must know what they are. In any 
event the conversatimin which Mr. Anderson was found to 


have waived plaintiffs' right to investment supervisory 


services allegedly occurred in late 1968, after the period 


of Mr. Spindler's responsibility for the Accounts. 

(6) After February, 1968, defendant did not 
send to Mr. Anderson written memoranda of its purchase and 
sale recommendation orders. Indeed, in violation of SEC 
regulation, it ceased making any such memoranda. (93a-94a; 
293a-294a). SEC regulation §275.204-2(a),17 C.F.R. (1961), 
in relevant part, provides as follows: 

Every investment adviser...shall 


make and keep true, accurate and current 
+ 
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the following books and records relating 
to his investment advisory business: ... 
(3) A memorandum of each order given by 
the investment adviser for the purchase 
or sale of any security, of any instruc- 
tion received by the investment a',/ ser 
concerning the purchase, sale, receipt 
or delivery of a particular security, 
and of any modification or cancellation 
of any such order or instruction... (7) 
Originals of all written communications 
rceived and copies of all written commu- 
nications sent by such investment ad- 
viser relating to (i) any recommendation 
made or proposed to be made and any ad- 
vice given or proposed to be given,.... 


The district court dismissed the regulation 
by concluding that it is inapplicable to oral recommendations. 
(632a). The purpose of the regulation is to make the ad- 
viser accountable for his acts, whether those acts be 
written or oral. Indeed the need for internal memoranda 
is greater when dealing with oral recommendations than when 
dealing with written recommendations, for in the tter 
case the recommendation itself may serve as a substitute 
for the memorandum. 

(7) Defendant stopped analyzing and supervising 
the contents of the Accounts. It is most evident from a 
comparison of the securities in the Accounts with defendant's 
lists of approved securities. (Pl. Exhs. 45; 47-51). For 
example, of 22 securities in the Anderson Co. *ccount on 
June ! 1970, 10 were not included in defendant's lists, 


8 were rated "3" or worse, and only 4 were rad "1" or "2".* 


* “]" and "2" were purchase or hold ratings. ‘3" was per- 
missible sale or hold; not purchase. "4" was permissible 
switch. "5" was sell. (Later "4" became sell.) If a 
security was not listed it was not followed by defendant 
and could be purchased only with Mr. Chase's permission. 
(634a). 


-46- 


Had defendant been supervising the Accounts, recommendations 
would have been made to sell the unlisted, low-rated, and 
unacceptable securities. No such recommendations were 

made. (126a). 

It was represented to plaintiffs that defendant's 
evaluation of securities was founded upon a two-part "basic 
formula": (1) a security was not acceptable unless Chase 
Inc.'s estimate of the earnings growth rate exceeded fifteen 
percent per annum, and (2) a security was not acceptable 
unless such earnings growth rate exceedéd the price-to-esti- 
mat~ .-:arnings ratio. (53la). Plaintiffs understood that 
no security would be recommended for the Accounts unless it 
satisfied both prerequisites, and in addition, that a sell 
recommendation would be made for any security in the Accounts 
which at any subsequent time failed to meet either prerequi- 
site. (46a-47a). Although never disclosed to plaintiffs, 
securities which did not satisfy the formula were recommended 
by defendant, and an even greater number of securities re- 
mained in tue Accounts, without a sell recommendation from 
uefendant, long after they failed to satisfy the formula. 
The magnitude of defendant's disregard of its own “basic 
formula", with respect to the securities in the Accounts, 
is shown by Exhibit B to this brief. (Also see the explana- 
tory notes to Exhibit B, which begin at page 3 of the 
exhibit.) 
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(8) The ina.2quacies of defendant's record- 


keeping are demonstrated by the "cash balance" r cords, 
securities "cross-index cards", tax records, and short- 

Sale records, all of which were testified to and accepted 

in evidence. (286a-302a). The most serious record-keeping 
short-coming was demonstrated } \atantly at trial by the 
testimony of Messrs. Chase, Spindler, and Inches; namely, 
the inability to determine what purchase or sale recommenda- 
tions, if any, were made during any given period. (275a; 284a- 
285a; 303a). Had defendant continued to use its standard 
recommendation sheets it would have a record of all recom- 
mendations. These shests remained in use for clients other 
than plaintiff. (209a). 

(9) Defendant's recommendation wording became 
increasi-7ly equivocal, to the point where it was impossible 
to determine whether particular statements were purchase or 
sale recommendations or general observations. The execution 
price and number of shares were not stated. 

Originally the written forms had made these 
critical elemer+s clear. Mr. Spindler's letter of November 
9, 1967, points out that use of the "standard recommendation 
sheets" signified a formal Chase Inc. recommendation. (Pl. 
Exh. 62). Also, at trial Mr. Chase testified that a "speci- 
fic" recommendation would be unequivocal. (212a-215a). 


The district court acknowledged that defendant's 
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recommendations changed from specific (time of execution, 


price, and number of shares) to general (e.g., "there is 
no rush in selling" (475a)‘'. but found the general recom- 


mendations acceptable. (( /. Unbelievably, the court 


used the November 6, 1970, appraisal letter as an example 

of a "general", but useful, recommendation. This bears 

examination because ine November 6 letter actually is a 

prime example of defendant's neglect. Not only were the 
recommendations in that letter general and useless, they 

were contradicted by defendant's next letter (482a). In 

the November 6 letter defendant opined that the investments » 
in the Accounts were "attractive growth vehicles", an 
Opinion which the district court found to be a useful 
recommendation to hold existing positions. Those positions 


may be summarized as follows: 9 hedged short positions; 9 


naked short positions; and 5 long positions. (Pl. Exh. 48). 49 
Cy 
In this litigation defendant claims that it consistenti, pA 


recommended covering all short positions; yet on November 

6, 1970, it recommended, in a general but purportedly 

useful way, that 18 short positions be retained. If no such 

recommendation was intended, it must be concluded that the 

letter was vague and useless -- hardly an appropriate d. -.- 

ment for the district court to select as a model of clarity. 
Even more erroneous is the district court's 


companion finding that defendant was not obligated to make, 


~ade 


or take responsibility for, specific recommendations because 
it did not know the "source of the funds or what the out- 
standing obligations of the accounts might be". (638a-639a). 
In other words the court retroactively relieved defendant 
of its counselling obligations because defendant failed to 
seek out information admittedly essential to performance of 
those obligations. 
D. The district court's finding of waiver. Thus 

the district court reseatedly overlooked deficiencies in 
the services rendered to the Accounts because it found that 
Mr. Anderson had consented to acceptance of less than the 
required minimum. As discussed above, no such consent was 
given. There was absolutely no reason for Mr. Anderson to 
do so. He was an interested party who gave thought to every 
recommendation. He ofter. responded with questions or sug- 
gestions before deciding upon a particular transaction. 
(66a-67a). His desire constantly was for more attention to 
the Accounts; never less. Shortly before Mr. Anderson 
allegedly agreed to lessened services defendant had raised 
the minimum fee on the Accounts. (438a). 

In any event, the alleged consent, if given, 
would have been illegal and ineffective. Section 215 of 
the Act (15 U.S.C. §80b-15 (1949)) provides, in relevant part: 

(a) Any condition, stipu- 
lation, or provision binding 
any person to waive compliance 
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with any provision of this 
title or with any rule, regu- 
lation, or order thereunder 
shall be void. 


(b) Every contract in 
violation of any provision of 
this title and every contract 
heretofore or hereafter made, 
the performance of which involves 
the violation of, or the continu- 
ance of any relationship or prac- 
tice in violation of any provision 
of this title, or any rule, regu- 
lation, or order thereunder, shall 
be void... 


There are similar provisions in the other 
federal securities laws, and they are consistently construed 
to protect the public investor from waiving valuable rights 
granted by the statutes and regulations. Securities Act 
of 1933, §14; 15 U.S.C. §77n(1933); Securities Exchange 
Act of 1934, §29; 15 U.S.C. §78cc (1934). 

The declaration of policy in the bill which 
ultimately became the Act stated, in part: 


-..-it is hereby declared 
that the . ‘.21 public interest 
and the ir*sr -. of investors are 
adversely ate cad... (4) when the 
business of investment advisers 
is so conducted as to defraud or 
mislead investors, or t©% enable 
such advisors to relieve them- 
Selves of their fiduciary obliga- 
tions to their clients. Hearings 
before Subcommittee of the Commit- 
tee on Banking and Currency; S.3580, 
76th Cong., 3d Sess. 30 (emphasis 
added). 


The Act does not mandate that every investment 
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adviser render investment supervisory services to every 
client. The district court correctly so held. (618a). 
However, once an adviser undertakes to render such 

services to a particular client, the Act does mandate that 
he fulfil his undertaking. In concluding that defendant 
did not undertake supervision of the %ccounts, the district 
court erred. (620a). 

The evidence of defendant's undertaking is 
extensive. First, the contract between the parties express- 
ly obligates defendant to "analyze and supervise” the 
accounts. (385a). Second, defendant's promotional brochure 
emphasizes that rendition of supervisory services is its 
exclusive business. (366a-376a). Third, in his initial 
conversation with Mr. Anderson, Mr. Chase described defen- 
dant's services as exclusively supervisory. (46a-47a). 
Fourth, defendant's “ADV" filing with the SEC in effect 
during the relevant period stat i that defendant rendered 
investment supervisory services to all of its clients.* 
(486a-490a). Fifth, the same form of contract as was 


signed by plaintiffs was annexed to defendant's "ADV" 


* The filing of (or failure to amend) a false form "ADV" 
is unlawful. Act, §207; 15 U.S.C. §80b-7 (1940). 
The district court bypassed the falsity of defendant's 
"ADV" by saying that the SEC might take some action 
with respe :t to it, but it was immaterial to this 
case. (620a). 
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filing as a model of the contract under which it 
allegedly rendered supervisory services to its clientele. 
(487a). Sixth, every invoice rendered by defendant to 
plaintiffs described the alleged services as "investment 
counsel" services, a term synonymous with investment super- 
visory services. Seventh, Mr. Inches, defendant's employee, 
admitted defendant's undertaking to supervise, counsel, 
and manage the Accounts. (See Point IV and the consoli- 
dated appeal). Eighth, defendant's answer admits that it 
commenced "counselling" and charged for such services. (l4a- 
16a). 

Thus defendant's undertaking to supervise 
the Accounts was proved, and in the face of that proof 
there is no sufficient evidence that plaintiffs subsequent- 
ly waived the undertaking. Two bits of testimony purportedly 
support the waiver conclusion. The first was by Mr. Chase, 
describing a conversation between Mr. Inches and Mr. Ander- 
son which allegedly occurred in early 1969. Mr. Chase was 
not a party to the conversation. 

Each of the two genclenien, 

Mr. Anderson and Mr. Inches, said 

they had had a meeting of minds and 

I therefore sai , "All right, we 

will try it on hat basis," and 

it was within *hat context that it 

was agreed at that time that 

cecommendations which normally in 

our accounts are made in any one of 


three ways, namely, in writing, by 
telephone or by personal contact -- 
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it was agreed at that juncture 

that the recommendations in 

writing would not constitute 

a part of the service, that what 

Mr. Anderson apparently wanted 

was verbal and personal contact 
with Mr. Inches in order to get 

the benefit of our policy commit- 
tee's basic investment policies, 

our research department's findings 
and our securities selection commit- 
tee's material. This didn't mean 
that he was entitled to receive all 
of this information, far from it, 
but he was entitled to ask questions 
and to the extent that we had covered 
the stocks that he was asking 
questions on, we would be glad to 
give him that information and, in 
addition, we would give him 
recommendations of particular 

stocks that we thought were attrac- 
tive at any given time, and we 
would give him in our regular 
reports our thinking with respect 

to the economic and stock market 
outlook. (2lla-212a). 


The second bit of testimony was by Mr. Inches, describing 
the same alleged conversation: 


..-we discussed the accounts in 
general as to what he wanted to 
receive from Chase within the 
framework of the John P. Chase 
organization, and we basically 
agreed, with his consent, that 
we follow a system of phone calls 
and face-to-face communication. 
He was largely interested in a 
fiow of ideas frem John P. Chase. 
(321la). 


This testimony, at most, suggests a precedural alteration 


in the counselling relationship, that is, a change in 
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emphasis from written to oral communication.* It does 


not support the district court's conclusion that Mr. 
Anderson waived plaintiffs' rights to receive investment 
supervisory services.** From this limited, contradicted 
testimony the district court erroneously constructed a 
waiver of grand proportions, which it employed tim: and 
again as an all-purpose excuse for serious 2aches of 
defendant's fiduciary duties. 

E. Fraud and negligence. Defendant's acts and 
omissions also constitute fraud within the meaning of §206 
of the Act. The ingredients of that fraud are defendant's 
false representations that it would act, and was acting, as 
"investment counsel" to the Accounts; defendant's failure 
to inform plaintiffs at the beginning of 1969 that it had 
terminated its supervisory services to the Accounts; and 
defendant's practices and course cf business, which were 
deceptive in that they purported to be "Supervisory", as 
plaintiffs were led to believe, when in fact they were 
barely "“adivsory". 

However, a fraud conclusion is not essential 


to a judgment for piaintiffs. Defendaiut‘'s breach of its 


* Of course the SEC regulation requiring that defendant 
maintain internal memoranda of orders could not be 
waived. SEC Regulation §275-204({2), 17 C.F.R. (1961). 


** Mr. Anderson has no recollection of even the limited 
procedural alteration testified to by defendant. (100a). 
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contractual and statutory fiduciary duty alone entitles 
plaintiffs to a judgment for the full amount of their 
actual damages. 

It also may be that a violation of §10(b) of 
the Securities Exchange Act of 1934 has been proved. In 
O'Neill v. Maytag, 339 F.2d 764 (2d Cir. 1964), a §10(b) 
case, the court said: 

We do not now consider the 

situation in which the fiduciary 

duty allegedly breached has been 

created with particular reference 

to the purchase or sale of securi- 

ties. Violation of the duty owed 

by a securities broker or dealer 

or by an investment adviser, even 

though not involving deception, 

may well be the kind of “fraudulent 

practice usually associated with 

the sale or purchase of securities." 

(pp. 768-769). 

However, it is not necessary to proliferate 
the number of statutes violated. Whether by misrepre: en- 
tations, non-disclosures, or fraudulent practices, and 
whether under the Investment Advisers Act or the 1934 Act, 
defendant is liable to plaintiffs. 

The Bame is true of the count founded on 
negligence. Defendant's breaches of its fiduciary duty 


also constitute actionable common law negligence, but such 


a conclusion is not essential to a judgment for plaintiff. 
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POINT III 

THE DISTRICT COURT ERRED IN 

EXCLUDING EVIDENCE OF DEFENDANT'S 

NON-DISCLOSURE OF POSSIBLE CON- 

FLICT BETWEEN ITS MUTUAL FUND 

TRANSACTIONS AND PLAINTIFFS' 

TRANSACTIONS 

Throughout the period that defendant acted as 
investment counsellor for plaintiffs it also managed a 
group of mutual funds. Defendant admits that a large pur- 
chase or sale of securities by a mutual fund may affect th 
market price of the security. (224a-225a). Therefore if 
defendant recommended to plaintiffs that they purchase a 
security, and at the same time, or shortly before, ‘caused 
a mutual fund to purchase the same security, the price paid 
by plaintiffs might be higher as a result of the mutual fund 
purchase. Conversely, contemporaneous sales might result 
in a lower selling price for Plaintiffs. 

Defendant could not Satisfy its high fiduciary 
duty as plaintiffs' counsellor unless it had an effective 
system for avoiding the conflict inherent in contemporaneous 
transactions by individual accounts and the mutual funds. 
Pre-trial discovery, although limited in this area by rulings 
of the district court, suggested that defendant was cogni- 


zant of the inherent conflict, but had inadequate preventa- 


tive procedures, and no procedure for disclosure to plaintiffs 
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of potentially contemporaneous transactions. At trial 
plainciff sought to prove these procedural deficiencies in 
two ways -- by examination of Mr. Chase, and by public re- 
ports of the mutual funds showing transactions potentially 
contemporaneous with transactions by plaintiff.* The 
district court excluded both. (224a-227a; 265a-268a). The 
basis of the court's evidentiary ruling was lack of relevance, 
and apparently an unwillingness to try “several lawsuits" 
at once. (267a). 

The exemplary evidentiary offer made by plaintiffs 
related to Ampex Corp. Between February 1 and April 30, 1967, 
one of the Chase mutual funds sold 5,000 shares of that 
stock, at defendant's direction. (265a). On February 17, 
1967, defendant also recommended the sale of 150 shares of 
Ampex Corp. then owned by Mrs. Anderson. (266a).** The 
petential conflict thus was shown to have been real. 

Despite the district court's rulings there is 
evidence that defendant did not prevent potential conflicts, 
or disclose them to p’aintiffs, and this is further indica- 


tion of defendant's inability aud unwillingness to render 


Plaintiffs did not offer evidence of the exact dates, 
amounts, and prices of mutual fund transactions because 
that information is not public, and the district court 
denied plaintiffs' pre-trial request for discovery. 


** Several other examples could hav. been offered but plain- 
tiffs' counsel felt it would be cumulative and unneces- 
sarily time consuming in view of the district court's 
Clear exclusionary ruling. 
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investment supervisory services. However, the impropriety 


runs deeper, for if actual conflicts occurred during the 
period of the counselling relationship plaintiffs may have 
sustained direct damage. This can be determined only after 
detailed discovery of mutual fund transactions (by date, 
time, amount, and price) and comparison of that information 
with transactions in the Accounts and market price movements. 


This the district court prohibited, erroneously. 


POINT IV 
THE DISTRICT COURT ERRED 
IN DENYING PLAYNTIFFS' POST- 
TRIAL MOTION FOR A LIMITED 
REHEARING 

In designating the appendix for the main appeal 
in this action plaintiffs' counsel realized for the first 
time that they had not offered-at trial a highly relevant 
portion of a pre-trial deposition of Mr. Inches, the em- 
ployee of defendant responsible for management of the Accounts 
in 1969, 1970, and 1971. Plaintiffs therefore ahead inthe 
district court for a rehearing for the limited purpose of 
adding to the record the omitted deposition segment, as 
well as for amendment of the decision if the district court 
felt it appropriate. (653a-683a). The motion was denied, 
on the grounds that there had been an opportunity to offer 
the evidence at trial and the evidence "would not have a 
material bearing". (684a). 

The proffered portion of Mr. Inches deposition is 
highiy significant and therefore should have been accepted 
by the district court. The keystone of the decision below 
is a finding that plairtiffs agreed to accept from defendant 
som .:.ing less chan investment supervisory services; that 
is, co°s* ated to doiendant acting as a passive consultant, 
o¢ “advis=-", rather than as a"“counsellor". Based on that 


finding ‘i «istrict court concluded that defendant was not 
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dbligated to seek out background information regarding plain- 
tiffs, was not obligated to initiate purchase recommendations, 
was not obligated to recommend sale of securities held by 

the Accounts which were unacceptable by defendant's standards, 
was not obligated to consider the tax implications of pro- 
spective transactiors, was not obligated to make written 
memoranda of recommendations, and so on. 

The fellowing trial testimony of Mr. Inches is the 
evidence which purportedly supports the finding that plain- 
tiffs waived their right to full counselling services:* 

Q. Did the meeting that you discussed 
in this telephone conversation come 
about? 

How did it come about? 
Did it come about. 


Yes. 


When did it occur? 


. 


In late 1968. 


Do you know what month it occurred? 


I can't say for sure. 


Could it have been October? 


I don't believe so. 


ene eo OS Oe ee 


Are you sure it has not in 1969? 


* Mr. Chase also testified about this purported agreement, 
but he admittedly was not party to the alleged conver- 
sation between Mr. Inches and Mr. Anderson. (210a~21l6a). 
Mr. Anderson denied recollection of any such conver- 
sation. (100a). 
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I am not certain. 


It could have been in 1969? 


I believe it was in 1968. 


Where did this meeting take place? 


In my office at John P. Chase. 
In Boston? 


In Boston. 


Who was present at that meeting? 


Mr. Anderson and myself. 


What was said and by whom? 
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We discussed the accounts at length, 
we went into the short positions that 
I had understood he had had, and we 
discussed the accounts in general as 
to what he wanted to receive from Chase 
within the framework of the John P. 
Chase organization; and we basically 
agreed, with his consent, that we 
follow a system of phone calls and 
face-to-face communication. He was 
largely interested in a flow of ideas 
from John P. Chase. 


Can you recall anything else being 
said at that time? 


I specifically had told Mr. Anderson 
that we would not recommend any short 
positions in the account, or other 
types of hedged operations. 

Anything else? 

That's it. 


Do you recall Mr. Anderson saying 
anything to you? 


Mr. Anderson agreed that the 
program as established at the 
meeting would be entirely accept- 
able to him. I told him I would 
check with Mr. Chase and make 
sure we were in the proper path 
(320a-322a). 


In light of defendant's continuing representations 


tha. it was rendering “investment counsel" services (parti- 


cularly in its invoi~2s to plaintiffs) and its failure to 
seek alteration of the written contract which required de- 
fendant to “analyze and supervise" the Accounts, this 
testimony is flimsy support for a finding of waiver. How- 
ever, the insufficiency of this testimony is best demon- 
Surated by comparing it to Mr. Inches' pr-trial testimony. 
For instanc2, 


---I think, in earlier testi--n,, 
that I completely identifiea -x- 
actly what my duty would be at 

John P. Chase towards the counsel 
of the three accounts, che two in 
question here, the exact parameters. 
(emphasis added) (660a). 


xe*e* 


---We were counseling the Alice 
E. Anderson account and The 
Ande: z:son Company and the trust 
acc.unt, and Mr. Anderson told 
me at the early luncheons that 
we were responsible for the 
mar.agement of funds that were 
placed in these accounts, some 
of wh?-h may have come frum the 


-63- 


company at one time or another. 
(emphasis added) (660a). 


xe & 


-.-He gave me pretty much free 
mandate to run this as a regu- 
lar John P. Chase counsel 
account.... (670a). 


zx ee 


-+-But the main thing I wanted to 
receive, which I think is terribly 
important from our point of view, 
is did we have a reasonably free 
latitude of the funds which we had 
under our management, which he [Mr. 
Anderson] said we did. (672a). 


zee 


I was satisfied and apparently 

my previous counselors in the 

account, my office was satisfied, 

that this account would fit into 

our scheme of things. (672a). 

Thus Mr. Inches pre-trial testimony demonstrates 
the absence of any waiver of the counselling obligation. Re- 
hearing should have been granted, the testimony should have 


been considered, and the finding of waiver should have been 


withdrawn. 
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CONCLUSION 

The district court erred in its definition of the 
fiduciary duty owed by defendant to plaintiffs; in its 
finding that plaintiffs had waived their right to full 
counselling services; in its conlusion that such a waiver, 
if made, would be effective; in its failure to permit dis- 
covery or introduction of evidence showing non-disclosure 
of potentially conflicting transactions; and in its post- 
trial refusal to consider a segment of Mr. Inches' pre- 
trial deposition. 

Despite the length of this brief and the factual 
detail of the trial record, the primary issue before this 
court is waiver. Plaintiffs proved that defendant agreed to 
render (and represented that it would render) supervisory 
services to the Accounts. The dists.ct court held that 
supervisory services were not rendered in important respects. 
Nevertheless, the court decided the case for defendant, 
holding that defendant had been relieved of its supervisory 
obligations by a waiver agreement reached with Mr. Anderson. 
This was erroneous, on two levels. First, such a waiver 
would be ineffective. Second, no such waiver occurred. The 
supporti‘g testimony, even if believed, does not describe 
the general, sweeping waiver found by the district court, 


and more importantly, that testimony is co, tradicted by 


athe 


c every document: relevant to the question, and by Mr. Inches’ 


pre-triai testimony. 

Plaintiffs-appellants respectfully request that 
the denial of the motion for ‘rehearing be reversed, and 
that the judgment dismissing the complaint be reversed. 
It further is requested that the action be remanded for 


assessment of damages. 


Respectfully submitted, 


SCHWENKE & DEVINE 
Attorneys for Plaintiffs 


Of Counsel: 


Michael C. Devine 

David M. Butowsky 

(Gordon Hurwitz 
Butowsky & Baker) 
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SUBCHAPTER Il.—INVESTMENT ADVISERS 


Svuscitartsen Reveasep TO IN Oritrr Sections 


This ibchapter (s referred to in sec*ions 78 780, 80a- 
49 Of this title 


§ 80b-1. Findings. 

Upon the basis ‘ facts disclosed by the record 
and report of the Securities and Exchange Commis- 
sion made pursuant to section 792-4 of this title, 
and facts otherwise disclosed and ascertained, it is 
found that investment advisers are of national con- 
cern, in that, among other things— 

(1) their aavice, counsel, publications, writings, 
analyses, and reports are furnished and dis- 
tributed, ana their ccntracts, subscription agree- 
ments, and other arrangements with clients are 
negotiated and performed, by the use of the malls 
and means and instrumentalities of interstate 
commerce ; 

(2) their advice, counsel, publications, writings, 
analyses, and reports customarily relate to the 
purchase and sale of securities traded on national 
securities exchanges and in interstate over-the- 
counter markets, securities issued by companies 
engaged in business in interstate con:rierce, and 
securities issued by nationnl banks and member 
banks of the Federal Reserve System; and 

(3) the toregoing tr<"sactions occur in such 
volume as substantiall’ .o affect interstate ~ow- 
merce, national securities exchanges, and uvrer 
securities markets, the national banking system 
and the national economy. 

‘Aug. 22, 1940, ch. 686, title II, § 201, 54 Stat. 847.) 


TRANSFER OF FUNCTIONS 
All executive and administrative functions of the 
Securities and Exchange Commission were, with certain 
exceptions, transferred to the Chairman of such Com- 
mission, with authority vested in him to authorize their 
performance by any officer, employee, or administrative 
unit under his jurisdiction, by 1950 Reorg. Pian No. 10, 


S11, 2, eff. May 24, 1950, 15 F. R. 3176, 64 Stat. 1265, set " 


out as @ note under section 78d of this title, 


Cross REvrasnces 

Findings and declaration of policy under Investment 
Company Act of 1940, see section 60a-1 of this title. 

Necessity for control of holding companies, see section 
79a of this title. 

Necessity for regulation under— 

Securities Exchange Act of 1984, see section 78b of 
this title. 


Trust Indenture Act of 1939, see section T7Tbbb of 
this title. 
§ 80b-2. Dednitiona. 
(a) When used in this subchapter, unless the con+ 
text otherwise requirca— 

(1) “Assignment” includes any direct or in- 
direct transfer or hypothecation of an tnvest- 
ment advisory contract by the assignor or of a 
controlling block of the arsignor’s outstanding 
voting securities by a security hoider of the as- 
signor; but if the investment adviser is a partner- 
ship, no assignment of an investment advisory 
contract shall be deemed to result from tho death 
or withdrawal of & minority of the members 
of the investment adviser having only a minority 
interest in the business of the investment ad- 
viser, or from the admission to the investment 
adviser of one or more members who, after such 
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admission, shall be only a minority of the mem- 
bers and shall have only a minority interest tn the 
tusiness 

(2) “Bank” means (A) a banking institution 
organized under the laws of the United States, 
‘B) a member bank of the Federal Reserve Sys- 
tem, (C) any other banking institution or trust 
company, whether incorporated or not, doing 
business under the laws of any State or of the 
United States, a substantial portion of the busi- 
ness of which consists of receiving deposits or 
exercising fiduciary powers similar to those per- 
mitted to national banks under the authority of 
the Comptroller of the Currency, and which is 
supeérv.sed and examined by State or Federal au- 
thority having supervision over banks, and which 
is not opereted for the purpose of evading the 
provisions of this subchapter, and (D) a receiver, 
conservator, or other liquidating agent of any in- 
stitution or firm included in clauses ‘A), (B), or 
(C) of this paragraph. 

‘3) “Broker” means any person engaged in the 
business of effectit g transactions in securities for 
the account of others, but does not include a ban. 

(4) “Commission” means the Securities and Ex- 
change Commission. 

(5) “Company” means a corporation, a partner- 
ship, an association, a joint-stock company, a 
trust, or any organized group of persons, whether 
incorporated or not; or any receiver, trustee in 
bankruptcy, or similar official, or any liquidating 
agent for any of the foregoing, in his capacity as 
such. 

(6) “Convicted” includes a verdict, judgment, 
or plea of guilty, or a finding of guilt on a pica 
of nolo contendere, if such verdict, judgment, 
plea, or finding nas not been reversed, set aside, 
or withdrawn, whether or not sentence hag been 
imposed. 

(1) * ler” means any person regularly en- 
gaged in the business of buying and selling se- 
curities for his own account, through a broker or 
otherwise, but does not include @ bank, insurance 
company, or investment company, or any person 
insofar as he is engaged in investing, reinvesting 
or trading in securities, or in owning or holding 
securities, for his own account, efther individually 
or in some fiduc/ary capacity, but not as a part 
of a regular bur’aess. ° , f i 

(8) “Director” means any director of a corpora- 
tion or any person performitug similar a 
with respect to any organizntion; whether theor 
porated or unincorporated. ar 

(9) “Exchange” means a:y Organiz«tion, as- 
sociation, or group Of persons, whether incor- 
porated or unincorporated, which constitutes, 
maintains, or provides a market place or faditities 
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the several States, or between any foreign country 
and any State, or between any State and any place 
or ship outside thereof 

(11) “Investment adviser” means any person 
who, for compensation, engages in the business of 
advising others, either directly or through pub- 
lications or writings, as to the value of securities 
or as to the advisability of investing in, purchas- 
ing. or selling securities, or who, for compensa- 
tfon and as part of a regular business, issues or 
promulgates analyses or reports concerning ge- 
curities; but does not include (A) a bank, or any 
bank holding company as defined in the Bank 
Holding Company Act of 1986 which is not an 
investment company; (B) any /awyer, accountant, 
engineer, or teacher whose performance of such 
services is solely incidental to the practice of his 
profession; (C) any broker or dealer whose per- 
formance of such services is solely incidental to 
the conduct of his business as a broker or dealer 
and who receives no special compensation there- 
for; (D) the publisher of any bona fide newspaper, 
news magazine or business or financial publication 
of general and regular circulation: (E) any per- 
son whose advice, analyses or reports relate to no 
securities other than securities which are direct 
obligations of or obligations guaranteed as to prin- 
cipal or interest by the United States, or securi- 
ties issued or guaranteed by corporations in 
which the United States has a direct or indirect 
interest which shall have been designated by the 
Secretary of the Treasury, pursuant to section 78 
(a) (12) of this title, as exempted securities for 
the purposes of the Securities Exchange Act of 
1934; or (F) such cther persons not within the 
intent of this paragraph, as the Commission may 
designate by rules and regulations 0: o:der. 

(12) “Investment company”, affiiiated perso™ 
and “insurance company” have the sume mea 
ings as in the Investment Company Act of 1940. 
“Control” means the power to exercise a con- 
trolling influence over the management or policies 
of & company, unless such Power is solely the 
result of an official position with such compe ny. 

(13) “Investment supervisory services” means 
the giving of continuous advice as to the invest- 
ment of funds on the basis of the individual needs 
of each client. 

(14) “Means or instrumentality of interstate 
commerce” jacludes any facility of a national se- 
curities exchange. 

(15) “National securities exchar: “’ means an 
exchange registered utider section 42f of this title. 

16) “Person” means @ natural person or a com- 
many 

‘\t) The term “perron associated with an in- 
vestinent adviser” means any partner, officer, or 
director of such investment adviser (or any per- 
‘on performing similar functions), or any person 
¢\rectly or indirectly controlling or controlled by 
such investment adviser, including any employee 
of such investment adviser, except that for the 
burposes of section 80b-3 of this title ‘other than 
subsection (f) thereof), persons associated with 
an investment adviser whose funotion: are clerical 
or ministerial shall not be included 1 the mean- 


ing of such term. The Commission may by rules 
and regulations classify, for the purposes of any 
portion of portions of this subchapter, persons, 
including employees controlled by an investment 


adviser. 
(18) “Security” means any note, stock, treas- 
ury stock, bond, debenture, evidence of indebted- 


ness, certificate of interest or participation in any 
profit-sharing agreement, collateral-trust certifi- 
cate, preorganization certificate or subscription, 
transferable share, investment contract. voting- 
trust certificate, certificate of deposit for a secu- 
rity, fractional undivided interest in oil, gas, or 
other mineral rights, or, in general, any interest 
or instrument commonly known as a “security”, 
or any certificate of interest or participation in. 
temporary or interim certificate for, receipt for, 
guaranty of, or warrant or right to subscribe to 
or purchase any of the foregoing. 

(19) “State” means any State of the United 
States, the District of Columbia, Puerto Rico, the 
Canal Zone, the Virgin Islonds, or any other pos- 
session of the United States. 

(20) “Und rwriter” means any person who has 

‘ purchased from an issuer with a view to, or selis 

; for an issuer in connection with, the distribution 

i of any security, or participates or has a direct 
or indirect participation in any such undertaking, 
or participates or has a participation in the direct 
or indirect underwritins of any such undertaking; 
but such term shall not include @ person whose 
interest is limited to a commission from an un- 
derwriter or dealer not in excess of the usual and 
customary distributor's or seller's commission. As 
used in this paragraph the term “issuer” shal in- 
clude in addition to an issuer, any person directly 
or indirectly controlling or controlled by the 
issuer, or any person under direct or indirect 
common control with the issuer. 

(21) “Securities Act of 1933", “Securities Ex- 
change Act of 1934", “Public Utility Holding 
Company Act of 1925", and “Trust Indenture Act 
of 1939", mean those Acts, respectively, as hereto- 
fore or hereafter amended. 


(b) No provision in this subchapter shall apply to, 
or be deemed to include, the United States, a State, 
or any political subdivision of a State, or any agency, 
authority, or instrume:tality of any one or more of 
the foregoing, or any corporation waich is wholly 
owned directly or indirectly by any one or more of 
the foregoing, or any officer, agent, or employes of 
any of the foregoing acting as such In the course of 
his official duty, unless such pr.vision makes 
Teference thereto. (Aug. 22, 1940, cli. 684, title Xf, 
§ 202, 54 Btat. 847; Proc. No. 2695, eff. July 4, 1946, 
11 F. R. 7617, 60 Stat. 1362; June 26, 1959, Pub, & 
86-70, § 12(c), 73 Btat. 143; July 12, 1960, Pub. , 
86-624, ¢ 7(d), 74 Btat. 412; Bept. 19, ipeu, Pub. 
86-750, $1, 74 Btat. 688; July 1; 1986, Pub. L. 
488, §13()), 80 Stat, 943; Deo. 14; 1970, Pub. L., 
547, § 23, 64 Gtat. 1436.) ‘ A + | 

Revunenchs we Pere 9° LS 

‘The Bank y Act 6 isée, reterred 
im mubacc. (a) (11) (A), te fled to section 194) ot sem, 
of Title 12, Banka and Bankings, and sections 110uee 
1106 of Tithe 26, Imtergal Revenue Code. The tern “bptid 
holding company” ts Hedined iy etytion 10448) of Te 

o iat t teen ‘ 
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‘“vestment performance of the company or fund 
ove: a specified period in relation to the investment 
record of wn apr “tate “ex of securitios prices or 
such other mens, of ““t performance as 
the Commission by rui , er order may 
specify For purposes of « ‘B) of the proeved- 
ime sentence, the point from which increases and 
decreases in compensation ace measured shall be 
the tee which ts paid or carned when the tm ostment 
performance of such company or fund ia equivalent 
to that of the index or other measure of im? form- 
anee, and an index of securities prices shall br 
deemed appropriate oniess the Commission by order 
shall determine otherwise As used in pararraph 
(2) and (3) of this section, “investment advisory 
contract” means any contract of agreement whereby 
& person arrees to act as investment adviser or to 
Manage any itvestment or trading account of 
another person other than an investment company 
registered under subchanter I of this chapter. (Aur 
22, 1940, ch. 686, title I, $ 205, 54 Stat. 852: Sept. 13, 


1960, Pub, L. 86-750, § 7, 74 Stat, 887: Dec. 14, 1970 


Pub. L. 91-547, § 25, 84 Stat. 1432.) 


AMENDMENTS 
1970—Pub. L. 91-647 subetituted reference to section 
80b-3(b)" for “8OW-3" of this title In Mrat sentence, re- 
designated an se@Ond sentence former third sentence 
designating existing provisions aa cl (A) and adding cl 
(B) and items (1) and (11) and provision respecting com. 
pensation based on asset value of company or fund under 
management averaged over a apecifed period in relation 
to Investment ae of an index of securities or such 
other measure of Thveestment Performance speciiied by 
Commission rules, regulations. or orders. added third 
sentence provision respecting paint from which compen. 
sation i to be measured. substituted tn fours, formerty 
third, sentence “paragraphs (2) and (3) of this section” 
for “this section and in definition of “investment advisory 
contract” the words “account of another Person other 
than an investment company registered under subchtp- 
ter Tot thia chapter” for “account for a person other than 
an investment company” 
1960--Pub L. #6-766 subs. tuted “unteas exempt from 
regirtration pursuant to” for “regiatered under.” 


Erererive Date oF 1970 AMENDMENT 


Amendment 7 Pub. L. 91-547 effective upon expira- 
tion of one year after Dec. 14, 1970, see section 30(1) of 


Pub. 1. 01-847, set out as a note under section 80a-2 of 
this title. 


TRANSFER oF FUNCTIONS 
All executive nnd adminiatrative functions of the Be- 
curtties nid Exchange Commission were, with certain 
exceptions, transferred to the Chairman of such Commis- 
ston. with authority verted in hin to authorise thelr 
performance by any officer, employee, or administrative 
untt under his jurisdiction, by 1950 Reorg Pinn No 10, 
$41. 2. eff Moy 24, 1050. 15 FR. 4178, 04 Btat 1208, net 

OAL As & NOte Unter seetion THd of this title 

Cross Revemences 


Investment ndvieory and Underwriting contracts, nee 
wetion ROu 16 of thin title 


AAO 6. Prohibited transactions by regiatered Invent. 
ment advinern, 

Th shall be uniawtnl for any investment adviser 
by tee of the mails or any means or instrumentality 
of Interstate commeree, directly or indirvetly - 

‘Ty to employ any deview, scheme, or artifice to 
defraud eny chent or Prospective client; 
(2) W Chane in any tranasuction, practice, or 

Course OF business whieh operates as a fraud or 


deevit upon any client or prospective client; 
' 
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‘3+ acting as principal for his own account, 
knowinly to sel) any security to or purchase any 
security from a cent, or acting as broker for a 
Person other than such client, knowinsly to effect 
any sale or purchase of any security for the 
Account of stich cent, without disclosing to such 
client i writing before the completion of such 
transaction the capacity in which he is acting and 
obtaining the consent of the client to such trans- 
action. The prohibitions of this parav:aph shall 
not apply to any transaction with a customer of 
& broker or dealer if such broker or d ler is not 
Hefine ats an investment adviser in relotion to gueh 
transaction 

'4) to engare in any act. practice or course of 
business which is fraudulent, deceptive or mantp- 
ulative. The Commission shall, for the purposes 
of this paragraph (4) by rules and regulations 
define, and pregeribe means reasonably 4esigned 
to prevent, such acts practices, and courses of 
business as are fraudulent, deceptive. or manip- 
ulntive 

‘Aug. 22, 1940, ch. 686, title 11, § 206. 54 Stat. 852; 
Sept. 13, 1960, Pub. L. 8¢-750, $4.8, 9. 74 Stat. 887.) 


AMENOMENTS 


1960 Pub. 1. 86 750. ¢ 8. deleted * registered tinder sec- 
tion 0b 3 of this title” from the introductory Pp iragraph 
Tur (4). Pub L #6 750. 5 9. ndded par, (4) 


§ 0b-fa. Exemptions, 


The Commission, by rules and regulations, upon 
its own motion, or by order upon application, may 
conditionally or uncondiion lly e.empt any person 
or transaction, or any Class c. cl .sses of persons, or 
transactions, from any provis'yn or provisions of 
this title or of any rule or rerulation thereunder, ’! 
and to the extent that such exemption is necessary 
or Appropriate in the public interest and consistent 
With the protection of tnvestors and the purposes 
{nirly intended by the policy and provisions of this 
subchapter. (Aug. 22, 1940, ch. 686, title II. § 206A. 
as added Dec. 14, 1970. Pub. L. 91-547, § 26, 84 Stat 
1433.) 

Errective Date 


Section effective Dec, 14, 1970, see section 30 of Pub. Le 
91-547, set out as a note under section 80a-2 of this titin 


§ 80b-7. Material minsiatements. 


It shail be unlawful for any person willfully to 
make any untruc statement of a materia! fact in any 
registration application or report filed with the Com- 
mission under section 80b-3 or 80b—4 of this ttle, or 
willfully to omit to state in any such application or 
report any material fact which in required te be 
stated therein. (Atig. 22, 1940, eh. 686, title II, § 207. 
54 Stat. 863.) p 


way 
TRawerran OF Functions 

All exccutive and adminiatrotive functions of the Be- 
curities and Exchange Commission were, with certalh 
exceptions, transferred to the Chairman of puch Commis- 
sion, with authority vested in him to‘authorige their 
performance by any officer, employee, of adm nictretive 
uit under hie jurisdiction, by 1950 Reorg. Pinn Mo. 10: 
401, 2, off. Muy 24, 1050, 16 F. 1. 8175, G4 Atat. 126g, wet 
out aa A Noto under section THd of this title, 


§0b-8. General prohibitions. at ee 
ta) It ahall be unlawful for any person rexiatereds 
under section O0b-3 of thid title: to represent 


‘ " 
‘ 
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or imply 'n any manner whatsoever that such per- 
son has been sponsored, recommenicd, or approved, 
or that his abilities or qualifications have in any 
respect been passed upon by the United States or any 
agency or any offiecr thercof 

(b) No provision of subsection (a) of this section 
shall bs construed to prohibit a statement that a 
person is registered under this subchapter or under 
the Securities Exchange Act bf 1934, if such state- 
ment is true in fact and if the effect of such reeis- 
tration is not misrepresented. 

tc) It shall.» unlawful for any person registered 
under section 6.0-3 of this title to represent that, 
he ts an investinent counsel or to use the name “ite 
vesiment counsel” a8 descriptive of his business un- 
less (1) his or its principal business consists of act- 
tng as investment adviser, and (2) a substantial part 
of his or its business cotwists of rendering tnvest- 
Ment supervisory services 

td) It shall be uniawful for any person indirectly, 
or throurh or by any other person, to do any act 
or thing which it would be unlawful for such person 
to do directly under the provisions of this subehapter 


or any rule or rerulation ( cunder. ‘Aur 22, 1940, 
ch. 686, litle IT, § 208, %. 853; Sept. 13, 1960. 
Pub. L, 86-750, §§ 10,11, 74 887.) 


Rereaence: in TREAT 


The Securiites Exchange Act of 1994, referred to tn 


subsec. 5), is classified to section 78a et seq o: this 
ttle 
AMENDMENTS 
1960—Pubh. L. 86-760, $10, sybatituted “General pro- 


hibitions 
line 
Subse ©) Pub L 86-750, filin), atithorized rep- 
reseritation as an investment counsel if persons prin- 
cipal business consisted of acting as investment adviser, 
and & substantial pert of the business was rendering in- 
vestmMent supervisory services, and de.ted the require- 
ments that the person be primarily engaged in rendering 


nlawful representationa” in the catch- 


investment supervisory services, or that hia registration’ 


Application state that the person Is, or is about to become, 
engaged primarily in rendering investment advisory serv- 
ices 

Subsee (d) Pub. L. #3-760. §11(b), addea subsec. (d). 
TRANSrER OF FUNCTIONA 


All executive and administrative functions of the Be- 
curities and Exchange Commission were, with certain 
exceptions, transferred to the Chairman of such Commis- 
sion, with utithority vested in him to avithorize their 
performance by any offcer, employee, or adminiatrative 
volt under hh jurisdiction, by 1960 Reorg. Pian No. 10, 
f€1, 2, eff Muy 24, 1050. 15 F i, 9175, 64 Btnt 1265, set 
ot AR A hote under section Tid of this title 


$80b 9. Enforcement of subchapter, 
fad) Whenever it shall appear to the Comm! «ion, 
rither upon complaint or otherwise, that the provi- 
tons of this subchapier or of any rule or regulation 
vreseribed under the authority thereof, have been 
or ure about to be violated by any person, it may in 
its dixeretion require, and in any event shall permit, 
uch person to Me with it a statement in writing, 
"nder oath or otherwise, as to all the facta and cir- 
eumatances relevant to gucth violati and may 
Otherwise investigate all such facts and circum. 
stances, ¢ 
(b) For the purposes of any investigation or any 
Proceeding under thia subchapter, any merber of 
Use Commission or any offices thereof! d.sighated by 
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it is empowered to administvr oaths and affirma- 
tions, subpena witnesses, compel their attendance, 
take evidenee, and require the production ef any 
books, papers, correspondence, memoranda, con- 
Liacts, amtieements, or other records which afe rele- 
vant or material to the inquiry. Such attendance 
of witnesses and the production of any such records 
may be required from any place in any State or in 
any ‘Territory or other place subject to the jurisd@ie- 
Uer of the United States at any desicnated place of 
ny acing 

(re) In case of contumacy by. or refusal to obey a 
subpena bsued to, any porson, the Commission may 
tnvoke the aid of any court of the United States 
within the Jurisdiction of which such investigation or 
procecding is carried on, or where such person resides 
or carries on business, in requiring the attendance 
and testimony of witnesses and the producwon of 
books, papers, correspondence, memoranda, con- 
trurts, agreements, and other record And such 
court may issue an order requiring uch person to 
uppear before the Commission or me nber or officer 
designat:d by the Commission, there to produee ree- 
ords, if se ordered, or to give testimony touching the 
matter under investication or in question; and any 
failure Lo obey such order of the court may be pun- 
ished by such court asa contempt thereof. All proe- 
ess In any such case mey be served in the judtcial 
district whereof such person is an inhabiiant or 
wherever he may be found. Any person who without 
just cause shall fail or refuse to attend and testify 
or to answer any lawful inquiry or to produce books. 
Papers, correspondence. memoranda, contracts, 
agreements, or other records, if in his or its power 
80 to co, in obedience to the subpena of the Commis- 
sion, shall be guilty of a misdemeanor, and upon 
conviction shal] be subject to a fine of not more than 
$1,000 or to imprisonment for a term of not more 
than one year, or both. 

(d) Repealed. Pub, L. 91-452, title I, § 216, 
Oct. 15, 1970, 64 Btat. 929. 

(e) Whenever it shall appear to the Conimission 
that any person has engaged, is erigaged, or ts about 
to engage in any act or practice constituting « 
violation of any provision of this subchapter, or sf 
any rule, regulation, or order hereunder, or that any 
person has aided, abetted. counseled. commended, 
induced, or procured, is aiding, abetting, counseling, 
commanding, inducing, or procuring, or is about to 
aid, abet, counsel, command, induce, or procure suett 
a violation, it may in its discretion bring an Bétioh 
in tho proper district court of the United Stétes, oF 
the proper United States court of any Territory or 
other place subject to the jurisdiction of the United 
States, to enjoin such acts or practices and td en- 
force compliance with this subchapter or uny Pule, 
regula‘ion, or order hereunder. Upon a shdwind 
that such person has enzaged, ie enuacedy ot? 
about to engage In any such net or practier: br P 
alding, abetting, counseling, commatding, 
of procuring ahy such dct or practice, a permhanets ‘ 
or temporary Ihjunction or decree «1 
order shall be granted Without bond, The Coeprnilts 
sion may transmit dtich evidence ag mony yc APE 
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Caowm Rersagner: 
Jurisdiction of offenses und suite tader 
Investment Company Act of 1940, see section 60a 
43 of thia title 


Public Utility Holding Company Act of 1055, nee ‘ 


section Ty of thin tithe 

Securities Act of 1033, see xection 77v of thin title 

Securities Exchange Act of 1994, see section Thaw 
of thh title 

Trtist Indenture Act of 1938, see wetion Tlyvv ut 
thie title 

Venue, see section 1301 et seg, of Title 28, Judictary and 
Jud.clal Procedure 
Pronnat Kote or Civit. Paooenune 


Costs, see rule 64, Title .4, Appendix, Judiclury and 
Judicial Procedure 

Injunctions, see rule 66 

One torm of action, see rule 2 

Process, see rule 4 

Peprna:. Ruts oF Careinan Paocrouar 

Continuation of erection under rule 18, see note by Ad- 
visory Committce under rule 16, Tite 18, Appendix, 
Crimes and Criminal Procedure 

Venue, see rules 18-—~22. 


§ “O0b-15. Validity of eomtracta, 


(a) Any condition, stipulation, or provision bind- 
ing any person to waive compliance with any pre- 
vision of this subchapter or with any rule, reguia- 
tion, or order thereunder shall be void 

(b) Every contract made in violation of any pro- 
vision of this subchapter and every contract hereto- 
fore or hereafter made, the performance of which 
involves the violation of, or the continuance of any’ 
relationship or practice In violation uf any provision 
of this subchapter, or any rule, regulation, or order 
thereunder, shall be void (1) as regards the rights of 
any person who, in violation of any such provision, 
rule, regulation, or order, shall hav. made or engaged 
in the performance of any such contract, an (2) as 
regards the rights of any person who, not being a 
party to such contract. shall have acquired any right 
thereunder with actual knowledp: of the facts by 
reason of which thr making or performance of such 
cont act was in viclation of any stich provision. 
‘Aug. 22, 1940, ch. 686. title TT, § 215, 84 Stat. 856.) 


Taansrea or Functions 

All executive and administrative functions of the Se- 
curities and Zachange Were, with certain 
exceptions, transferred to the Chairman of such Commis- 
“ion, with euthority vested in him to authorize their per- 
formance Ly any ol.cer, employee, or administrative unit 
under hv siriadiction, by 1960 Reorg. Plan No. 10, $41, 2, 
eff. May 44, 1050, 15 F, 8. 3175, 64 Mtat, 1265, set out as a 
note under section 78d of this titie 


§ 80b-16. Annual reports of Commiasion, : 


The Commission shall submit annually a report to 
the Congress covering the work of the Commission 
for the preecding year and including such informa- 
tion, data, and recommendations for further legis- 
lution in conacetion with the matters covered by this 
Subchapter as it may find advisable, (Aug. 22, 1940. 
eh. 686, title 11, § 216, 64 Stat. 867.) 


‘Teanerxa oF Functions 

All executive und wdmiuletrativ: functions of the de- 
ourlties nnd Exchange Commission were, with crrtain 
hecoptions, tranaferred te the Chairman of such Cominia- 
von, with authority vested in bim to authoriae their per- 
formance by Any officer, employee, or administrative un't 
Under hin Jurisdiction, by 1h. Reorg. Plan No, 10, $41, 2. 
rn May 44, 1060, 15 FM, 3176,.64 Btat. 1268, out aso 
note Under section Tid of this title, 


TITLE 15.. COMMERCE AND TRADE 


§ 606-19 


§ 80-17, Penaltics. 


Any person who willfully violates any provision of 
this subchapter, or any rule, regulation, or order pro- 
mulyated by the Commission under authortty there- 
of, shall, upon conviction, be fined not more than 
$10,900, imprisoned for not more than two yrars, or 
both. ‘Aum. 22, 1940, cin. 686, title IT, § 217, 54 Stat. 
857; Sept. 13, 1960. Pub. L. 86-750. 4 15, 74 Stat. 686.) 


AMENUMENTS 


1960) Pub L. 66 750 inserted “, of ang ule. regulation 
or oder promulgated by the Commission under authority 
there uf," 


6 "Ob -18. Officers and employees of Commission. 


Por the purposes of this subchapter, th. Commia- 
sion may, subject to the civil-service laws, appoint 
such attorneys, examiners, and other experts, and 
such uther officers and employees as are necessary 
in the execution of the functions of the Commission 
wid fix their salaries in accordance with chapter 61 
and subchapter II] of chapter 63 of TitleS ‘Aug. 22, 
1940, ch. O86, title IJ, § 213, 54 Stat. 857. Oct. 28, 1949, 
ch. 762, title XI, $1106 ta), 63 Stat. 972» 


Rereacwc 9 in Tear 


The civil-service jaws, referred w in the text, «re clasi- 
fled generally to Title 5, Government Organization and 
Employees 

Copirication 

Provisions which authorized the Commission to setect, 
employ, and fix the compensation of such attorneys, 
examiners, and other experts without regerd to the pro- 
visions of other laws applicable to the empinyment and 
compensation of officers and employees of ihe United 
States were omitted since the positions referred to ape 
now in the classified civil service and sucject to the 
applienble compensation schedules 

The authority for covering excepted posit ons Into the 
classified civil service was given the President by scetion 
2102 of Title 5, Government Organization and Employees. 

Por positions now covered by the Classification Act of 
1049, nee section 5101 et seq. of Title 6. Por the power 
of the Civil Service Commission to determine the appl 
cability of those sections to specific posiuons, see seetiom 
6103 of Title 5. rm 

AMENDMENTS 

1049--Act Oct. 28, 1049, struck out “Classification Adt 
of 1933" and inserted in lieu thereof “Classification Act 
of 1940" which for purposes of codification has been teans- 
lated as “chapter 61 and subchapter [11 of chapter 68 of 
Title 6”. 3 

Traneren oF Purcrrons 

All executive and administrative functions of the S& 
curities and Exchange Commission were, with certais 
exceptions, tranaterred to the Chairman of such Commis 
sion, with authority vested In him to authorize they pers 
formance by any officer, employes, or adm:niatrative walt 
under his jurisdiction, by 1960 Reorg. No, 10, §b4.% | 
off. May 24, 1060, 18 F. R, 3176, 64 Stat. 1205, ect out an A 
note under section 18d of Us ttle. é 


@40b-1Ka. State control of investment advisers, 
Nothing in this subchapter shall affect the juris- 
diction of the sepurities comminsioner (or uny agency 
or officer performing lik- functions) of any State 
over any security Or any persdm insofar as It dor#). 
not conilict with the pr of Ubis subehapler 
or the rules and rea therconder =‘ Ayt, 22. 
1950, ch, 686, title Tt, #922, wy added Gept. 13, 1900, 
Pub. L. 06-780, § 18, 74 Stat, eas.) . $:"3; 


§ 80-19. Separability off provlaluw’, r %, . 
If any provision) of thin subchapter or (ie appllens 
tion of buch protidion to any person of ci al 


10/6/66: 


10/6/67: 


10/4/68: 


6/5/70: 


7/31/70: 


10/6/70: 


2/5/71: 


Aggregate 
market 
value 


$ 61,407 (100%) 


$326, 250 (100%) 


$247,050 (100%) 


$145,524 (100%) 


$229 , 442 (100%) 


$217, 361 (100%) 


$207 ,951 (100%) 


Absent from Chase, 


Inc. internal 


lists of approved 


securities 


$ 61,407 (100%) 


$ 83,000 {25.5%) 


$128,250 (51.9%) 


$ 24,154(16.6%) 


$ 5,281 (2.3%) 


$ 14,877 (6.8%) 


$ 1,171 (0.6%) 


By Chezse Inc. 
unaces; » able 


-0- 


$147,950 (45.3%) 


$ 68,400 (27.7%) 


$ 33,030(22.7%) 


$ 15,231 (6.6%) 


$ 3,799 (1.7%) 


$ 4,983 (2.4%) 


standards 
acceptable _ 


-0- 


$95,300 (29.2%) 


$50, 400 (20. 4%) 


$13,340 (°.2%) 


-0- 


ies 


-0- 


ae 


$ 75,000 (51.5%) 


$208 , 930 (91.1%) 


$198,685 (91.5%) 


$201,797 (97.0%) 


10/6/66: 


10/6/67: 


10/4/68: 


6/5/70: 


7/31/70: 


10/6/70: 


2/5/71: 


$102,165 (100%) 


$109 , 755 (100%) 


$127,810 (100%) 


$ 48,270(100%) 


$ 77,661 (100%) 


$ 72,579 (100%) 


$ 73,295 (100%) 


Absent fram Chase, 
Inc. internal 
lists of approved 
securities 


$45,165(44 2%) 


$18, 260 (16.6%) 


$39,000 (30.5%) 


pares 


-0- 


athe 


By Chase Inc. standards 


unacceptable 


$10,950 (10.7%) 


$79 , 395 (72.4%) 


$56,390 (44.1%) 


$ 8,820(18.3%) 


$ 4,293 (5.5%) 


$ 4,700 (6.5%) 


$ 3,100 (4.2%) 


acceptable 


$16,100 (15.8%) 


$12,100 (11.0%) 


$32,420 (25.4%) 


$ 4,450 (9.2%) 


afi 


-0- 


Cash and 
equivalent 


$29,950 (29.3%) 


-0- 


ors 


$35,006 (72.5%) 


$73 , 368 (94.5%) 


$67 ,879 (93.5%) 


$70,195 (95.8%) 


> 


EXHIBIT 3, pg. 3 


Explanatory Notes 


o 


Exhibit B, page 1 shows the composition of the Anderson 
Co. account as of seven significant dates during the period 
‘hat the counselling relationship was in effect. The com- 
position is shown at market value (with percentages in 
parenthesis) .* 


Exhibit B, page 2 shows information in the same form 
for Mrs. Anderson's account. 


The amounts are taken from defendant's appraisal sheets 
(492a-506a), with the exception of 7/31/70, which is based 
upon the 6/5/70 appraisals adjusted for subsequent events 
in June and July. In addition, the lines for 7/31/70, 
10/6/70, and 2/5/71 are adjusted to reflect the cash avail- 
able from hedged positions and the net losses or gains on 
naked short positions marked to the market; factors not 
taken into consideration on defendant's appraisals. 


The firs+ date, 10/6/66, is the "as of" date upon which 
defendant cc.ammenced counselling the Accounts, and the 2/5/71 
date is the termination date. The obligations »2f the 
Accounts during this period (expressed as percentages of 
market value) can be illustrated as follows: 


Anderson Co- Mrs. Anderson 
10/6/67 73.5% 25.5% 
10/4/68 66.7% 24.2% 
6/5/70 99.7% 13.2% 


The most significant information on Exhibit B is the 
low and constantly degenerating percentages of the Accounts 
invested in acceptable securities. 


Anderson Co. Mrs. Anderson 
10/6/67 29.2% 11.0% 
10/4/68 20.4% 25.4% 
6/5/70 9.2% 9.2% 
7/31/70 0.0 0.0 
10/6/70 0.0 0.0 
2/5/71 0.0 0.0 


* Comparable cost information is not shown because the 
lists which defendant submitted did not appraise cost. 
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